
 

  

NO. 16-1871, 16-2031 

 
In the  

United States Court of Appeals 
for the  

Fourth Circuit 
_____________________________________________ 

 
THESIS PAINTING, INC 

 
Petitioner – Cross-Respondent 

 
v. 
 

NATIONAL LABOR RELATIONS BOARD 
 

Respondent – Cross-Petitioner 
****************************************************************************** 

On Petition for Review from a National Labor Relations Board Decision  
NLRB Case No. 5-CA-172905, 364 NLRB No. 53 (2016) 

 
 

JOINT APPENDIX 
 

Maurice Baskin 
Littler Mendelson, P.C. 
815 Connecticut Ave., N.W. 
Washington, D.C. 20006 
(202) 772-2526 
mbaskin@littler.com 
Attorney for Petitioner – Cross 
Respondent  
 
 
 
 
 

 
Linda Dreeben 
Molly Gallagher Sykes 
Usha Dheenan 
National Labor Relations Board 
Office of the General Counsel 
1015 Half Street SE 
Washington, DC 20570-0001 
(202) 273-2960 
linda.dreeben@NLRB.gov 
molly.sykes@NLRB.gov 
usha.dheenan@NLRB.gov 
Attorneys for Respondent – Cross 
Petitioner

 

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 1 of 256



 

 

JOINT APPENDIX TABLE OF CONTENTS 
 

Certified List of Docket Entries  JA1-4 
July 9, 2015, Petition                                                                                                               JA5-6 
Employer’s Objections to Election   JA7-9 
Transcript of August 21, 2015 Hearing on Objections and Exhibits                                 JA10-119 
 

Hearing Witnesses 
• Direct Examination of Nelson Alfredo Caceres                                          JA20 
• Cross Examination of Nelson Alfredo Caceres                                           JA27 
• Direct Examination of Juan Carlos Carranza Arias                                     JA49 
• Cross Examination of Juan Carlos Carranza Arias                                      JA53 
• Direct Examination of Adnan Guzman                                                        JA64 
• Cross Examination of Adnan Guzman                                                         JA67 
• Re-Direct Examination of Adnan Guzman                                                   JA71 
• Direct Examination of Jose Raymundo                                                        JA72 
• Cross Examination of Jose Raymundo                                                         JA76 
• Direct Examination of Sandro Baiza                                                            JA78 
• Cross Examination of Sandro Baiza                                                             JA82 
• Re-Direct Examination of Sandro Baiza                                                      JA84 
• Re-Cross Examination of Sandro Baiza                                                       JA84 

 
Hearing Exhibits 

• Board Exhibits 
o 1(h) Index and Description of Formal Documents………………..JA95 
o 1(g) Original Affidavit of Service of Board Exhibit No.1(f)……..JA96 
o 1(f) Report on Objections and Notice of Hearing…………….…..JA97 
o 1(e) Employer's Objections to the Conduct of the Election and to  

Conduct Affecting the Results of the Election…………...……...JA100 
o 1(d) Tally of Ballots……………………………………………..JA103 
o 1(c) Original Affidavit of Service of Board Exhibit No.1(b)…..JA104 
o 1(b) Original Notice of Hearing…………………………………..JA105 
o 1(a) Original Petition……………………………………………..JA106 

• Employer Exhibits 
o E1(a) Photograph of Storefront Entrance…………………………JA110 
o E1(b) Photograph of Storefront Entrance…………………………JA111 

• Rejected Exhibits 
o Union Exhibit 1…………………........…………………………...JA113 

 
Hearing Officer’s Report on Objections                                                                          JA120-131 
Employer’s Exceptions to the Hearing Officer’s  
Report on Objections to the Election                                                                               JA132-136 
Regional Director’s Decision and Certification of Representative                                  JA137-144 
Employer’s Request for Review                                                                                      JA145-155 
Order Denying Request for Review                                                                                        JA156 

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 2 of 256



 

 

Charge                                                                                                                                     JA157 
Complaint and Notice of Hearing                                                                                    JA158-162 
Respondent’s Answer to Complaint                                                                                JA163-166 
General Counsel’s Motion to Transfer Case  
to the Board and for Summary Judgment                                                                       JA167-229 

Exhibits to General Counsel’ Motion 
o Exhibit Petition…………………………………………………….JA176 
o Exhibit 2 Tally of Ballots………………………………………….JA181 
o Exhibit 3 Respondent’s Objections to Conduct of the Election…...JA182 
o Exhibit 4 Region Five Decision and  

Certification of Representative…………………………………….JA186 
o Exhibit 5 November 5, 2016 Union letter to  

Respondent requesting bargaining…………….…...………………JA195 
o Exhibit 6 Respondent’s Request for Review………………………JA197 
o Exhibit 7 Board Order denying Respondent’s  

Request for Review………………………………………………..JA209 
o Exhibit 8 March 28, 2016,  

Union letter to Respondent requesting bargaining……………...…JA211 
o Exhibit 9 Charge filed March 30, 2016…………………………….JA213 
o Exhibit 10 Service of Charge on March 31, 2016………………...JA215 
o Exhibit 11 Complaint and Notice of Hearing………….………….JA217 
o Exhibit 12 Service of Complaint and Notice of Hearing….………JA223 
o Exhibit 13 Respondent’s Answer to Complaint  

and Notice of Hearing……………………………………………..JA225 
 

Order Transferring Proceeding to the Board and Notice to Show Cause                              JA230 
Respondent’s Response to Notice to Show Cause                                                         JA231-242 
Decision and Order                                                                                                        JA243-245 
Petition for Review of Agency Order No.16-1871                                                        JA246-247 
Application for Enforcement of Agency Order No. 16-2031                                        JA248-252 
 
 
 
 
 
 

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 3 of 256



- 1 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 4 of 256



- 2 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 5 of 256



- 3 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 6 of 256



- 4 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 7 of 256



- 5 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 8 of 256



- 6 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 9 of 256



1 
 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

In the Matter of: 

THESIS PAINTING, INC., 

Employer 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Petitioner. 

:
:
:
:
:
:
:
:
:
:

Case No. 05-RC-155713 

 

EMPLOYER’S OBJECTIONS TO THE CONDUCT OF THE ELECTION AND 
TO CONDUCT AFFECTING THE RESULTS OF THE ELECTION 

 Pursuant to the Rules and Regulations of the National Labor Relations Board including 

section 102.69(a) thereof, Thesis Painting, Inc., the Employer in the above-captioned matter 

hereby files the following Objections to the Conduct of the Election and to Conduct Affecting 

the Results of the Election in connection with the election conducted by Region 5 on July 31, 

2015.  Also filed today with these Objections is the Employer’s Statement of Position and 

Evidence in Support of Objections to the Election. 

The Employer alleges that the following conduct improperly affected the election and 

requires that the election be set aside and that a new election be held: 

 1. During the election, the Union, through its agents and/or representatives, or 

engaged in improper electioneering, pressure, or surveillance immediately outside the polling 

area while the polls were open and while employees were waiting to vote or on their way to vote. 

2. During the election, the Union, through employees who were its agents and/or 

representatives, or alternatively through employees who supported the Union, engaged in 

- 7 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 10 of 256



2 
 

improper electioneering, pressure or surveillance of voters within or immediately outside the 

polling area while the polls were open and while employees were waiting to vote or on their way 

to vote. 

 Based upon each of the foregoing Objections, or in combination thereof, the Employer 

respectfully submits that the election must be set aside and a new election held. 

 

       Respectfully submitted,    

      /s/ Maurice Baskin 
      Maurice Baskin 

Mark Eskenazi 
      Littler Mendelson, P.C. 
      1150 17th St., N.W. 
      Washington, D.C. 20036 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
      meskenazi@littler.com 
 
      Attorneys for the Employer 
August 7, 2014 
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3 
 

CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Objections to the Conduct of the Election and to 

Conduct Affecting the Results of the Election have been served on the following, this 7th day of 

August, 2015: 

 
Sandro Baiza, Marketing Representative 
International Union of Painters and Allied Trades, AFL-CIO, 
District Council 51 
4700 Boston Way 
Lanham, MD 20706 
 
 
      /s/ Maurice Baskin   
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THESIS PAINTING, INC.
Employer
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INTERNATIONAL UNION OF PAINTERS
AND ALLIED TRADES, AFL-CIO, 
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Pages: 1-83
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1                    UNITED STATES OF AMERICA 

2           BEFORE THE NATIONAL LABOR RELATIONS BOARD 

3                             REGION 5 

4 ___________________________________

5                                    | 

6 In the Matter of:                  | 

7                                    | 

8 THESIS PAINTING, INC.,             |

9                                    |

10             Employer,              |  Case No. 05-RC-155713 

11      and                           | 

12                                    | 

13 INTERNATIONAL UNION OF PAINTERS    | 

14 AND ALLIED TRADES, AFL-CIO,        | 

15 DISTRICT COUNCIL 51,               | 

16                                    | 

17             Petitioner.            |

18 ___________________________________|

19

20      The above-entitled matter came on for hearing pursuant 

21 to notice, before SCOTT Y. BRYSON, Hearing Officer, at the 

22 National Labor Relations Board, 1015 Half Street S.E., 

23 Washington, D.C., on Friday, August 21, 2015, at 9:00 a.m. 

24

25
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1                      A P P E A R A N C E S 

2                                  

3 On Behalf of the Employer: 

4

5      MAURICE BASKIN, ESQ. 

6      Littler Mendelson, P.C. 

7      1150 17th Street, N.W., Suite 900 

8      Washington, DC 20036 

9      (202) 772-2526 

10      (202) 318-4048 fax 

11      mbaskin@littler.com 

12  

13 On Behalf of the Petitioner: 

14  

15      MICHAEL S. MELICK, ESQ. 

16      Barr & Camens 

17      1025 Connecticut Avenue, N.W., Suite 712 

18      Washington, DC 20036 

19      (202) 293-9222 

20      (202) 293-6893 fax  

21  

22 Also Present:   

23  

24      LEISDY BEJARANO, Spanish Interpreter 

25  
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1                             I N D E X 

2                                                            VOIR 

3  WITNESSES                DIRECT  CROSS REDIRECT  RECROSS  DIRE 

4

5  Nelson Alfredo Caceres      11      17       --     --     -- 

6

7  Juan Carlos Carranza Arias  40      44       --     --     -- 

8

9  Adan Guzman                 54      57       62     --     -- 

10

11  Jose Raymundo               63      66       --     --     -- 

12

13  Sandro Baiza                69      72       74     74     -- 

14

15

16

17

18

19

20

21

22

23

24

25
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1                          E X H I B I T S 

2  EXHIBITS                    FOR IDENTIFICATION  IN EVIDENCE

3  BOARD'S 

4       B-1(a) through 1(h) 

                                      7                  7 

5       B-2                           9                  9 

6

7  EMPLOYER'S 

8       E-1(a)                       11                 13 

9       E-1(b)                       12                 13 

10

11  PETITIONER'S 

12       P-1                          48            53 - Rejected

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                       P R O C E E D I N G S 

2                                         (Time Noted:  9:20 a.m.) 

3       HEARING OFFICER BRYSON:  On the record. 

4       Good morning, everyone.  This is a hearing before the 

5  National Labor Relations Board in the matter of Thesis 

6  Painting, Inc., Case Number 5-RC-155713, pursuant to the 

7  order of the Regional Director dated August 12, 2015.  The 

8  Hearing Officer conducting this hearing is Scott Bryson.

9       Please be aware that the official reporter makes the 

10  only official transcript of these proceeding, and all 

11  citations in briefs and arguments, if permitted, must refer 

12  to the official record.  In the event that any of the 

13  parties wish to make off-the-record remarks, requests to 

14  make such remarks must be directed to me and not to the 

15  official reporter. 

16       Also note that statements of reason in support of 

17  motions and objections should be specific and concise.

18  Exceptions automatically follow all adverse rulings.

19  Objections and exceptions may, on appropriate request, be 

20  permitted to an entire line of questioning. 

21       Now, let's see, it appears from the Regional Director's 

22  order, a Report of Objections and Notice of Hearing dated 

23  August 12, 2015, that this is -- the hearing is held for the 

24  purpose of taking evidence concerning Employer Objection 1 

25  and Employer Objection 2.  Does the Employer agree? 

- 15 -
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1       MR. BASKIN:  Yes. 

2       HEARING OFFICER BRYSON:  Petitioner? 

3       MR. MELICK:  Yes. 

4       HEARING OFFICER BRYSON:  And does everyone have a copy 

5  of Objections 1 and 2, the Hearing Officer report and Notice 

6  of Hearing.  Everybody has copies with them currently? 

7       MR. BASKIN:  Yes. 

8       MR. MELICK:  Yes. 

9       HEARING OFFICER BRYSON:  Okay.  Will counsel please 

10  state their name for the record?  For the Petitioner? 

11       MR. MELICK:  Michael Melick, spelled -- last name 

12  spelled M-e-l-i-c-k. 

13       HEARING OFFICER BRYSON:  For the Employer? 

14       MR. BASKIN:  Maurice Baskin of the Littler Mendelson law 

15  firm. 

16       HEARING OFFICER BRYSON:  Are there any other 

17  appearances? 

18  (No response.) 

19       HEARING OFFICER BRYSON:  Let the record show no 

20  response. 

21       I now propose to receive the formal papers.  They have 

22  been marked for identification as Board's Exhibit 1(a) 

23  through 1(h), Exhibit 1(h) being an index and description of 

24  the entire exhibit. 

25  (Board's Exhibit 1(a) through 1(h) marked for 
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1  identification.) 

2       HEARING OFFICER BRYSON:  The exhibit has already been 

3  shown to all the parties.  Have you guys received it at all? 

4       MR. BASKIN:  I don't remember seeing it. 

5       HEARING OFFICER BRYSON:  Electronically? 

6       MR. BASKIN:  Oh, no. 

7       HEARING OFFICER BRYSON:  No.  Off the record. 

8  (Off the record from 9:24 a.m. to 9:31 a.m.) 

9       HEARING OFFICER BRYSON:  I'll do this again.  I now 

10  propose to receive the formal papers.  They have been marked 

11  for identification as Board's Exhibit 1(a) through 1(h), 

12  inclusive, Exhibit 1(h) being an index and description of 

13  the entire exhibit.

14       The exhibit now has been shown to all parties.  Are 

15  there any objections to the receipt of these exhibits into 

16  the record? 

17       MR. MELICK:  No objection. 

18       MR. BASKIN:  No objection. 

19       HEARING OFFICER BRYSON:  Hearing no objections, the 

20  formal papers are received in evidence. 

21  (Board's Exhibit 1(a) through 1(h) received in evidence.) 

22       HEARING OFFICER BRYSON:  Are there any pre-hearing 

23  motions made by any party that need to be addressed at this 

24  time?  Petitioner? 

25       MR. MELICK:  No. 

- 17 -
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1       HEARING OFFICER BRYSON:  Employer? 

2       MR. BASKIN:  No. 

3       HEARING OFFICER BRYSON:  Will each of the parties please 

4  identify the issues to be presented for the hearing and 

5  their positions on each issue, beginning with the Petitioner 

6  -- that should be beginning with the Employer. 

7       MR. BASKIN:  That's fine. 

8       HEARING OFFICER BRYSON:  Let's let the Employer go 

9  first. 

10       MR. BASKIN:  Sure.  The Employer's position is that the 

11  election should be set aside based on one or both of the 

12  Objections 1 and 2, Objection 1 being that, summarizing, 

13  union agents or representatives engaged in improper 

14  electioneering, pressure, or surveillance in close proximity 

15  of the polling area, and Objection 2 being that union 

16  supporters among the employees engaged in improper 

17  electioneering, pressure, or surveillance in close proximity 

18  to the polling area.  And we will have testimony on both 

19  points. 

20       HEARING OFFICER BRYSON:  Okay.  Petitioner? 

21       MR. MELICK:  Petitioner's statement is as follows:  The 

22  District Council 51 of the International Union of Painters 

23  and Allied Trades maintains that the Employer's objections, 

24  both objections to the July 31st election are without merit.

25  In fact, no unlawful electioneering occurred. 

- 18 -
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1       HEARING OFFICER BRYSON:  All right.  And before we go 

2  any further, I want to -- prior to going on the record, 

3  there was a stipulation which is marked Board Exhibit Number 

4  2, which was presented to both parties, the Employer and the 

5  Petitioner. 

6  (Board's Exhibit 2 marked for identification.) 

7       HEARING OFFICER BRYSON:  I would like to receive the 

8  document that you both signed into evidence. 

9       MR. BASKIN:  No objection. 

10       MR. MELICK:  No objection. 

11       HEARING OFFICER BRYSON:  No objection, okay. 

12  (Board's Exhibit 2 received in evidence.) 

13       HEARING OFFICER BRYSON:  Employer, please call your 

14  first witness. 

15       MR. BASKIN:  All right, we'll call our first witness, 

16  Nelson Caceres.  Should he sit or remain standing? 

17       HEARING OFFICER BRYSON:  Just remain standing right now.

18  Hold on a second.  I've just got to find the swearing in for 

19  the interpreter.  Okay.  Could you stand? 

20       THE INTERPRETER:  Yes. 

21       HEARING OFFICER BRYSON:  Could you state your name for 

22  the record?  Please spell it out. 

23       THE INTERPRETER:  Okay.  My name is Leisdy, L-e-i-s-d-y, 

24  last name Bejarano, B, as in boy, e-j-a-r-a-n-o. 

25       HEARING OFFICER BRYSON:  And you are serving as the? 

- 19 -
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1       THE INTERPRETER:  As the interpreter. 

2       HEARING OFFICER BRYSON:  Okay.  And you are a 

3  representative of the National Labor Relations Board; is 

4  that correct? 

5       THE INTERPRETER:  Yes. 

6       HEARING OFFICER BRYSON:  Please raise your right hand, 

7  Leisdy. 

8  (Whereupon, 

9                          LEISDY BEJARANO 

10  was duly sworn to interpret the questions from English into 

11  Spanish and the answers from Spanish into English to the 

12  best of her knowledge and ability.) 

13       HEARING OFFICER BRYSON:  The witness, would you ask him 

14  to please state his name and spell it for the record? 

15       THE WITNESS:  Nelson Alfredo Caceres, N-e-l-s-o-n 

16  A-l-f-r-e-d-o  C-a-c-e-r-e-s. 

17       HEARING OFFICER BRYSON:  Would you raise your right 

18  hand? 

19  (Whereupon, 

20                      NELSON ALFREDO CACERES 

21  was called as a witness by and on behalf of the Employer 

22  and, after having been duly sworn through the Interpreter, 

23  was examined and testified as follows:) 

24       HEARING OFFICER BRYSON:  Please have a seat.

25       Mr. Baskin? 

- 20 -
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1                         DIRECT EXAMINATION 

2  Q.  BY MR. BASKIN:  Who is your employer? 

3  A.  Thesis Painting. 

4  Q.  And how long have you worked there? 

5  A.  Nine years. 

6  Q.  What is your job at Thesis? 

7  A.  I'm the lead man. 

8  Q.  All right, we're going to be talking today about the 

9  union election that was held on July 31st.  Were you present 

10  at the office where the election was held that day? 

11  A.  Yes, I was there. 

12  Q.  And just to narrow down, we're talking between 3:00 and 

13  5:00 p.m.  Were you present at that time? 

14  A.  Yes. 

15  Q.  Can you describe for the Hearing Examiner and others the 

16  setup, the office where the vote was held? 

17  A.  It was in the conference room, close to the people that 

18  were outside.  When we came in, we were in close proximity 

19  to the conference room. 

20  Q.  Let me show you a picture we'll have marked for 

21  identification as Employer Exhibit 1(a). 

22       MR. BASKIN:  Would you mark that? 

23  (Employer's Exhibit 1(a) marked for identification.) 

24  Q.  BY MR. BASKIN:  I'm showing you this picture.  What is 

25  that a picture of? 
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1  A.  It is a picture showing the conference room and the 

2  glass that separates the conference room from the outside. 

3  Q.  So just directing your attention to the left side of the 

4  picture where the glass is, is that the front door of the 

5  office? 

6  A.  Yes.  It is the main door. 

7  Q.  And then to the right side of the picture, that door, is 

8  that the door to the conference room? 

9  A.  Yes, sir. 

10  Q.  Where the vote was held? 

11  A.  Yes, sir. 

12  Q.  What's the distance, if you know, from that door of the 

13  conference room to the front door? 

14  A.  10 to 12 feet. 

15  (Employer's Exhibit 1(b) marked for identification.) 

16  Q.  BY MR. BASKIN:  Let me show you another picture, what 

17  I've marked as Employer Exhibit 1(b).  Is that a picture of 

18  the same area from a different angle? 

19  A.  Yes. 

20  Q.  The bar on the far right, is that still the door to the 

21  conference room? 

22  A.  Yes. 

23  Q.  It just shows a more full picture of the front door.  So 

24  does this photograph -- these two photographs show a true 

25  and accurate picture of the front office that we've been 
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1  talking about? 

2  A.  Yes. 

3       MR. BASKIN:  I'll move the admission of these documents, 

4  Employer Exhibits 1(a) and 1(b). 

5       MR. MELICK:  No objection. 

6       HEARING OFFICER BRYSON:  No objection?  The Employer 

7  Exhibits 1(a) and 1(b) are now received. 

8  (Employer's Exhibits 1(a) and 1(b) received in evidence.) 

9  Q.  BY MR. BASKIN:  Now, on the day of the voting, while the 

10  voting was going on, where were you sitting? 

11  A.  I was sitting in the kitchen.  I was in charge of giving 

12  the employees their paychecks. 

13  Q.  Because this was payday? 

14  A.  Yes. 

15  Q.  All right.  So looking at the pictures again, looking at 

16  the pictures, would the kitchen be somewhere behind the 

17  person taking the photograph? 

18  A.  Behind. 

19  Q.  It's obviously not in the picture.  So from where you 

20  were sitting, could you see what was going on outside the 

21  front door?

22  A.  Yes. 

23  Q.  Well, then what did you see happening while the vote was 

24  going on outside the front door? 

25  A.  There was a lot of people outside. 

- 23 -

Caceres - Direct
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 26 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 14

1  Q.  And what were they doing, if anything? 

2  A.  There was somebody outside talking to the employees.

3  This person was telling them that he had been calling them 

4  and they haven't answered. 

5  Q.  Let's take a step back.  You saw some people outside.

6  Were there employees outside? 

7  A.  Yes. 

8  Q.  And there were also -- 

9  A.  There were some employees, some that were not employees. 

10  Q.  Could you, it sounds like you -- well, could you hear 

11  what people were saying through the door? 

12  A.  No. 

13  Q.  But you just said that he was telling them something. 

14  A.  Yes, because I went outside to look for someone.  That's 

15  when I heard that he was telling them that stuff. 

16  Q.  Now, had you seen those people before, the fellow -- was 

17  it one person or two people who were -- 

18  A.  Two people. 

19  Q.  Two people.  Had you seen them before? 

20  A.  Yes, I have.  They worked for the company before.  They 

21  visited the employees' homes. 

22  Q.  And they visited on behalf of anyone? 

23  A.  I have no idea.  But supposedly they went and visit the 

24  people. 

25  Q.  Did they visit the jobs? 
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1  A.  Yes. 

2  Q.  Did you hear what they had to say? 

3  A.  They were showing their paychecks to show how much they 

4  were getting paid. 

5  Q.  Why were they doing that?  Did they say where they were 

6  getting paid? 

7  A.  They said they worked for the Union and that they were 

8  getting paid that much money. 

9  Q.  Were they telling other employees to vote for the Union? 

10  A.  That's the reason why they had visited. 

11  Q.  Did they tell people they were there for the Union? 

12  A.  Yes. 

13  Q.  Now, going back to the day of the vote, the election, 

14  and you said when you were outside you heard what they were 

15  saying, tell us again, because I think we may have stopped 

16  you in the middle, what were they saying? 

17  A.  That he had tried calling the people that were outside 

18  with him and they hadn't answered him. 

19  Q.  These people outside, were they on their way into vote? 

20  A.  Yes. 

21  Q.  How long did these two people stay out there while the 

22  vote was going on? 

23  A.  When I came in, they were already outside.  The 

24  elections were about to finish when I saw the last person 

25  leave. 

- 25 -

Caceres - Direct
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 28 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 16

1  Q.  And you came in before the election started? 

2  A.  Yes. 

3  Q.  So they were there almost the whole time of the voting? 

4  A.  Yes. 

5  Q.  Now, did some of the people outside or inside wear 

6  different colored -- wear black shirts? 

7  A.  Yes.  One of them was wearing a black shirt. 

8       MR. BASKIN:  Okay, no further questions, but he gets to 

9  ask you some. 

10       MR. MELICK:  And before I do that, I would make a motion 

11  for the production of his witness statement pursuant to 

12  Board Rule 102.118(b) and (c).  Apparently, I assume, he is 

13  one of the individuals who submitted an affidavit. 

14       HEARING OFFICER BRYSON:  Motion to produce his witness 

15  statement? 

16       MR. MELICK:  His witness, yeah, affidavit. 

17       HEARING OFFICER BRYSON:  As I have no idea and I am not 

18  allowed to review any such documents before they are -- 

19  we're going to have to go to the record.  I've got to check 

20  if, in fact, one was submitted or not first before I make 

21  any sort of ruling, because I don't have access to any of 

22  those documents prior, basically, aside from the -- 

23       MR. MELICK:  They don't give you an envelope or 

24  something? 

25       HEARING OFFICER BRYSON:  Not with actual testimony or 
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1  any sort of affidavit that's either provided -- that was 

2  taken by a Board Agent or by a separate party.

3       So we need to go off the record, please. 

4  (Off the record from 9:51 a.m. to 10:13 a.m.) 

5       HEARING OFFICER BRYSON:  Pursuant to the Petitioner's 

6  request, an affidavit of Nelson Caceres, one in Spanish and 

7  a translation into English, has been provided to the 

8  Petitioner for review.

9       Employer, do you have any objection? 

10       MR. BASKIN:  No objection. 

11       HEARING OFFICER BRYSON:  I'll present this affidavit now 

12  to Petitioner's counsel.  We're going to go off the record 

13  to allow him to review. 

14  (Off the record from 10:14 a.m. to 10:30 a.m.) 

15       HEARING OFFICER BRYSON:  Petitioner's counsel, go ahead. 

16                         CROSS-EXAMINATION 

17  Q.  BY MR. MELICK:  Hi, Mr. Caceres.  Am I pronouncing your 

18  name correctly? 

19  A.  Yes, sir. 

20  Q.  On the day of the election, what time did you get to the 

21  kitchen? 

22  A.  About 3:00 in the afternoon. 

23  Q.  Did you vote in the election? 

24  A.  Yes.  I first voted.  Then I went to the kitchen. 

25  Q.  What time did you vote? 
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1  A.  About 3 o'clock. 

2  Q.  Were you the first person to vote? 

3  A.  The second. 

4  Q.  And then you returned to the kitchen or you went -- 

5  A.  Yes.  I just left the conference room, and the kitchen 

6  was right there. 

7  Q.  How long were you in the kitchen? 

8  A.  Until the election was over. 

9  Q.  So 5 o'clock, before 5 o'clock? 

10  A.  At 5 o'clock.  When the elections were over, I left. 

11  Q.  Where did you go after the election concluded? 

12       MR. BASKIN:  Objection.  What's the relevance of that? 

13       HEARING OFFICER BRYSON:  I'll allow it. 

14       THE WITNESS:  Outside. 

15  Q.  BY MR. MELICK:  Do you routinely hand out paychecks? 

16  A.  No, not all the time. 

17  Q.  Was there a reason you were chosen to hand out paychecks 

18  that day? 

19  A.  No.  I can do that on any Friday. 

20  Q.  Who else hands out paychecks? 

21  A.  Any of the managers or supervisors. 

22  Q.  How many managers and/or supervisors are there? 

23  A.  Seven maybe, eight. 

24  Q.  How long does it take to hand out paychecks on a normal, 

25  non-election day? 
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1  A.  It's not a specific time.  It depends. 

2  Q.  Okay.  The time previous to the election, when did you 

3  previously hand out paychecks? 

4  A.  Maybe a month before. 

5  Q.  How long did it take that time? 

6  A.  About an hour. 

7  Q.  And previous to that, when did you hand out paychecks? 

8  A.  The same, depending on when the people get there. 

9  Q.  You said about a month before the election you handed 

10  out paychecks for one hour. 

11  A.  Si. 

12  Q.  When was the time prior to that that you handed out 

13  paychecks? 

14       MR. BASKIN:  Objection.  Now we're talking more than, by 

15  definition, more than a month before the election.  What 

16  could that possibly have to do with the election?  I'm 

17  sorry. 

18       HEARING OFFICER BRYSON:  Don't say anything. 

19       MR. BASKIN:  Hold up.  I'm objecting here. 

20       THE INTERPRETER:  No, he has not. 

21       MR. BASKIN:  That's it. 

22       HEARING OFFICER BRYSON:  Could you restate your -- 

23       MR. BASKIN:  It's totally irrelevant to the objection. 

24       HEARING OFFICER BRYSON:  Counsel, where are you going 

25  with this?  Or how far back do you intend on going? 
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1       MR. MELICK:  Just curious how long it normally takes to 

2  hand out paychecks.  I think it's relevant to the election 

3  day that he was there for 2 hours. 

4       HEARING OFFICER BRYSON:  I'll allow it.  Overruled.  Go 

5  ahead, answer the question. 

6       MR. MELICK:  You want it re-asked? 

7       HEARING OFFICER BRYSON:  Yeah, re-ask him. 

8  Q.  BY MR. MELICK:  A month before the election, you handed 

9  out paychecks for 1 hour.  When was the time previous to 

10  that that you handed out paychecks? 

11  A.  I can't tell you how long ago.  A lot of times, I take 

12  them to my house and I tell the people that I have their 

13  checks. 

14  Q.  Employees come to your house to pick up the paychecks? 

15  A.  Yes. 

16  Q.  What time do you usually hand out the paychecks? 

17  A.  They're ready about 2:45. 

18  Q.  And that's routinely 2:45? 

19  A.  Yes. 

20  Q.  So while you were in the kitchen from 3:00 to 5:00, how 

21  noisy was the kitchen? 

22  A.  There were a lot of noise.  The representative that was 

23  there came out and told them that to be quiet. 

24  Q.  The representative from the National Labor Relations 

25  Board? 
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1  A.  Yes, sir. 

2  Q.  Told who to be quiet? 

3  A.  The ones that were making the noise. 

4  Q.  Were they voting, people who were voting? 

5  A.  Yes.  They were going -- some were going to vote.  Some 

6  had already voted. 

7  Q.  When did you go outside to look for someone? 

8  A.  Somebody, after he voted, asked me about someone else's 

9  check, and I told him that I didn't have it.  So then I went 

10  outside to tell him that he hadn't sent his timesheet. 

11  Q.  When did that occur though? 

12  A.  Around 3:45. 

13  Q.  How long were you outside? 

14  A.  Maybe 2 minutes. 

15  Q.  What did you talk about in those 2 minutes? 

16  A.  I was looking for someone to tell him about paychecks.

17  And I was just listening to what other people were talking 

18  about. 

19  Q.  Did you find the person you were looking for? 

20  A.  No.  He had already left. 

21  Q.  Did you talk to anyone while you were outside? 

22  A.  Yes.  I asked someone about the person I was looking 

23  for, and he told me he left. 

24  Q.  Who did you talk to? 

25  A.  One of my co-workers. 
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1  Q.  What's his name? 

2  A.  Ismael. 

3  Q.  How do you spell that? 

4       THE INTERPRETER:  I-s-m-a-e-l. 

5  Q.  BY MR. MELICK:  Last name? 

6  A.  I don't remember.  Argetta, maybe. 

7  Q.  Did you talk to anyone else while you were outside? 

8  A.  No, nobody else.  When I heard that, I came back inside. 

9  Q.  Was this the only time you went outside between 3:00 and 

10  5:00? 

11  A.  Yes. 

12  Q.  Other than this -- other than you voting at 3:00, going 

13  outside at 3:45, did you leave the kitchen for any other 

14  reason? 

15  A.  No, I did not leave the kitchen.  I just went to the 

16  restroom, and that's it. 

17  Q.  One time to the restroom? 

18  A.  Yes. 

19  Q.  You testified earlier that you saw two people who worked 

20  for the company before outside; is that correct? 

21  A.  Yes. 

22  Q.  Did you see these two people enter the building? 

23  A.  One came inside to vote. 

24  Q.  Did the other person come inside to vote? 

25  A.  No. 
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1  Q.  Who came in to vote?  What was his name? 

2  A.  Adan Guzman. 

3       HEARING OFFICER BRYSON:  Was the first name Aiden? 

4       THE WITNESS:  I think is name is Adan. 

5  Q.  BY MR. MELICK:  Who was the other person outside? 

6  A.  I don't know.  I don't remember his name. 

7  Q.  For this unnamed individual, do you know the last time 

8  he worked for Thesis Painting? 

9  A.  No.  I could not tell you. 

10  Q.  Of these two people, Adan and the unknown individual, 

11  which one do you maintain stated to employees outside that 

12  he had tried calling them but they had not answered him? 

13  A.  Adan Guzman. 

14  Q.  What time did Adan Guzman arrive? 

15  A.  When I came, he was already there. 

16  Q.  What time did Adan Guzman leave? 

17  A.  I couldn't tell you because I left after 5:00. 

18  Q.  So he was still there at 5:00, after 5:00 p.m.? 

19  A.  No.  I saw him from the kitchen, but I do not remember 

20  what time. 

21  Q.  When did you remember last seeing Adan? 

22  A.  I think the last time I saw him was about 4 o'clock 

23  maybe. 

24  Q.  So he could have left earlier than 4 o'clock? 

25  A.  That was the last time that I saw him, when he was 
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1  telling other people some stuff. 

2  Q.  The last time that you saw Adan was when he was telling 

3  other people some stuff? 

4  A.  No.  The last time that I saw him was when I was looking 

5  through the glass. 

6  Q.  And what time was that? 

7  A.  Around 4 o'clock. 

8  Q.  When Adan -- between the time that Adan entered the 

9  office, voted, and left the office, how long was he in the 

10  office of Thesis? 

11  A.  He came in and voted, and he stay in the lobby area 

12  talking to others for a little bit.  Then he left.  Then I 

13  could see him through the glass. 

14  Q.  Was he in the office less than 3 minutes? 

15  A.  Maybe.  Like 3 minutes maybe.  Maybe. 

16  Q.  Did you hear what he said to employees when he was 

17  inside the office? 

18  A.  I only heard him say that they had to vote yes. 

19  Q.  You heard Adan say they had to vote yes inside the 

20  office? 

21  A.  I didn't really hear him, but I heard that's what they 

22  were saying. 

23  Q.  Who is they? 

24  A.  There were a lot of people there. 

25  Q.  What were these people saying when Adan was there? 
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1  A.  They were talking.  That's when the lady came out and 

2  told them to be quiet. 

3  Q.  So just to be clear, you never heard Adan say to the 

4  other employees to vote yes?  You never heard that. 

5  A.  I couldn't tell you.  But when I came outside -- 

6  Q.  I'm just talking about inside, just inside. 

7  A.  I did not hear inside.  I couldn't see who was saying 

8  what.  I just heard. 

9  Q.  Back to the unknown person, he was an ex-employee of 

10  Thesis, correct? 

11  A.  Yes, yes.  He worked for about 2 months. 

12  Q.  When did he work? 

13  A.  I couldn't tell you.  It's been a while, maybe 2 months 

14  ago. 

15  Q.  He worked 2 months ago for Thesis? 

16  A.  Yes. 

17  Q.  So his employment ended 2 months ago? 

18  A.  Yes.  I didn't have the chance to work with him, but he 

19  worked for Thesis. 

20  Q.  Who was his supervisor? 

21  A.  There are five supervisors.  I don't know who he worked 

22  for, but he did not work for me. 

23  Q.  How do you know that this unknown individual was working 

24  for the Union? 

25  A.  Because he was wearing the T-shirt. 
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1  Q.  What T-shirt? 

2  A.  A black T-shirt. 

3  Q.  So he was wearing a plain black T-shirt? 

4  A.  So then he took it off and he left it in the car. 

5  Q.  So he was wearing a plain black T-shirt, no writing on 

6  it at all? 

7  A.  The T-shirt has the union name in the back. 

8  Q.  And he took this shirt off? 

9  A.  Yes.  I also saw another person who took it off. 

10  Q.  Wait, just answer the question.  Did he take the shirt 

11  off, this unknown -- talking about this unknown person? 

12  A.  Yes. 

13  Q.  He took the shirt off? 

14  A.  Yes. 

15  Q.  When did he take the shirt off? 

16  A.  When we were coming in. 

17  Q.  When coming in at 3 o'clock? 

18  A.  3 o'clock. 

19  Q.  So he took the shirt off before 3 o'clock? 

20  A.  No.  At 3 o'clock, he was by the entrance.  He took his 

21  shirt off, and then he went outside and left it in his car. 

22  Q.  What did he put on instead? 

23  A.  A regular shirt. 

24  Q.  No union label? 

25  A.  I didn't notice because I left to grab the checks. 
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1  Q.  What about Adan, was he wearing a black shirt? 

2  A.  Yes, he had a shirt. 

3  Q.  With the union name? 

4  A.  Yes. 

5  Q.  Did he take his shirt off also? 

6  A.  No. 

7  Q.  He kept his shirt on the whole time he was there? 

8  A.  Yes. 

9  Q.  So between 3 and 4 o'clock, Adan was at Thesis Painting; 

10  is that correct? 

11  A.  Si. 

12  Q.  And before 3:00 and 4:00, Adan was wearing a black 

13  T-shirt with a union label? 

14  A.  Yes. 

15  Q.  For the unknown, this unknown individual, is he in this 

16  room? 

17  A.  No. 

18  Q.  You do not see him? 

19  A.  No. 

20  Q.  Are there any other current co-workers at Thesis, 

21  employees who work under you or work under another 

22  supervisor you don't know their name? 

23  A.  No. 

24  Q.  So you know everyone else's name? 

25  A.  The supervisors? 
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1  Q.  No, the employees.  The people who work under -- 

2  A.  Not the new ones. 

3  Q.  Not the new ones.  Other than the new employees, you 

4  know everybody else's name? 

5  A.  Not the whole name, but -- 

6  Q.  Okay.  And this unknown person, he visited employees' 

7  homes prior to the election? 

8  A.  According to my employees, yes. 

9  Q.  According to your employees, okay.  So he never visited 

10  you? 

11  A.  No. 

12  Q.  What employees -- who told you that the unknown person 

13  had visited? 

14  A.  One named Jose. 

15  Q.  Do you know his last name?  Do you know Jose's last 

16  name? 

17  A.  No. 

18  Q.  Who else? 

19  A.  Salvador. 

20  Q.  His first name is Salvador? 

21  A.  Si. 

22  Q.  Last name? 

23  A.  I don't know the last name. 

24  Q.  Anybody else?

25  A.  Just them. 
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1  Q.  How did Jose and Salvador describe this unknown person? 

2  A.  They told me that they showed them their checks and they 

3  were calling them on the phone. 

4  Q.  But how do you know it was the same person that visited 

5  Jose and Salvador that was outside the door? 

6  A.  I confirmed that when he was telling them that he had 

7  called them several times and they had not answered. 

8  Q.  So you confirmed it by -- what did you do? 

9  A.  That he had been calling them to go visit them and they 

10  had not answered the phone. 

11  Q.  This was the day of the election, this conversation? 

12  A.  Yes. 

13  Q.  When did Jose tell you this? 

14  A.  When they visited him.  That's when he told me. 

15  Q.  On the day of the election, when did Jose say that's the 

16  guy who visited me? 

17  A.  No.  He had already told me that that person had visited 

18  him. 

19  Q.  But how did you -- it doesn't make -- how did you know 

20  the day of the election that this unknown person was the 

21  same person who had visited Jose? 

22  A.  He told me so-and-so has visited me. 

23  Q.  So the day of the election, Jose did not say this is the 

24  person who visited me.  He never told you that. 

25  A.  No. 
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1  Q.  The day of the election, Salvador didn't say that's the 

2  guy who visited me? 

3       THE INTERPRETER:  Mr. Hearing Officer, can I tell him to 

4  let me finish before he starts talking?  Can I tell him? 

5       MR. MELICK:  Well, I mean he's answered the question. 

6       HEARING OFFICER BRYSON:  Yeah, just before, then just 

7  let us know -- 

8       THE INTERPRETER:  Can I tell the witness? 

9       HEARING OFFICER BRYSON:  If there is a pause, then 

10  continue with your questions.  Just let him finish.  So 

11  you'll pause then when you're done.  Is that fine? 

12       THE INTERPRETER:  I just want to make sure there is 

13  enough time for me to interpret before he -- 

14       HEARING OFFICER BRYSON:  Okay. 

15       MR. MELICK:  Got you, okay. 

16  Q.  BY MR. MELICK:  So the day of the election, Salvador did 

17  not tell you that this unknown person was the person who 

18  visited him?  Just the day of the election. 

19  A.  No, he did not tell me. 

20  Q.  Did Adan, as far as you know -- strike that.  Let me 

21  rephrase.

22       Did Adan Guzman visit employees' homes prior to the 

23  election? 

24  A.  Yes, that's what Jose told me. 

25  Q.  Is Jose the only person who told you that Guzman had 
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1  visited homes? 

2  A.  Yes.  Yes.  Jose told me he had visited him.  And 

3  Salvador told me that the other person had visited him. 

4  Q.  So Salvador did not tell you that Guzman had visited 

5  him? 

6  A.  No.  Jose told me. 

7  Q.  So the only person that Guzman visited was Jose? 

8       MR. BASKIN:  Objection. 

9       MR. MELICK:  That you know? 

10       HEARING OFFICER BRYSON:  Don't answer.  Objection? 

11       MR. BASKIN:  Well, he changed his question.  He made it 

12  sound like he had testified to everybody they visited, so I 

13  objected to it. 

14       MR. MELICK:  I can rephrase the question. 

15       MR. BASKIN:  Mischaracterization of the testimony. 

16       HEARING OFFICER BRYSON:  Got you.

17       MR. BASKIN:  If he wants to rephrase, that's fine. 

18       HEARING OFFICER BRYSON:  Rephrase.  Just forget the last 

19  question, and he's going to rephrase, and then interpret. 

20  Q.  BY MR. MELICK:  Did any other employee besides Jose tell 

21  you that Guzman visited them? 

22  A.  Only Jose and Salvador. 

23  Q.  So Jose and Salvador both told you that Guzman visited 

24  them? 

25  A.  No.  Jose told me Guzman visited him.  And Salvador told 
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1  me another person had visited him. 

2  Q.  Did Jose tell you that another person had visited him? 

3  A.  There were two people, but he did not tell me the names.

4  He did not tell me who they were. 

5  (Pause.) 

6  Q.  BY MR. MELICK:  Is the Salvador that you've been 

7  referring to, is his last name Rodriguez possibly? 

8  A.  There are two Salvadors. 

9  Q.  Or is it Mendez? 

10  A.  I can't remember the last name. 

11  Q.  This gentleman works under you, this Salvador? 

12  A.  No.  There is a few groups.  There are about seven or 

13  eight groups. 

14  Q.  So who does Salvador work for, work under? 

15  A.  The one in charge is Jorge. 

16  Q.  So this Salvador works under Jorge? 

17  A.  Yes. 

18  Q.  Do you know if Salvador told Jorge what he told you? 

19  A.  No, I don't know.  That's personal. 

20  Q.  Are you close with this Salvador? 

21  A.  No, only work related.  That's it. 

22  Q.  I'm just curious why were you -- why was Salvador 

23  telling you about who was visiting him at home? 

24  A.  Because we were talking about the guys from the Union 

25  were visiting, visiting them at their homes. 
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1  Q.  Okay.  And Jose, is it possible his last name is Viera? 

2  A.  Yes.

3  Q.  It's Jose Viera that you're talking about? 

4  A.  Yes, sir.  That's the last name. 

5  (Pause.) 

6  Q.  BY MR. MELICK:  Other than Adan and the unknown person, 

7  was there anyone else wearing the black shirt? 

8  A.  No, only them two, nobody else. 

9  Q.  So there were no current employees at the time of the 

10  election that were wearing black shirts? 

11  A.  During the vote, I was not there.  I only saw him when 

12  he went -- when he took his shirt off and he went outside. 

13  Q.  Who? 

14  A.  Ivan. 

15  Q.  So now there is another person, Ivan? 

16  A.  Adan. 

17  Q.  Oh, Adan. 

18  A.  Um-hum. 

19  Q.  Okay.  So there is just two people who were wearing the 

20  black shirt? 

21  A.  Yes, two. 

22       HEARING OFFICER BRYSON:  Just hold on one second here.

23  Can we, just to clarify this, can anybody, whether it's the 

24  Employer or the Petitioner, this guy's name, Mr. Guzman, 

25  what's his first name?  Is it Adam?  Is it Adan?  Is it 
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1  Ivan? 

2       MR. MELICK:  Adan, A-d-a-n, I believe. 

3       UNIDENTIFIED SPEAKER:  I believe right there. 

4       MR. GUZMAN:  Yeah, I am. 

5       HEARING OFFICER BRYSON:  Can you spell your first name 

6  for us? 

7       MR. GUZMAN:  A-d-a-n. 

8       HEARING OFFICER BRYSON:  A-d-a-n? 

9       MR. GUZMAN:  Yeah. 

10       HEARING OFFICER BRYSON:  Okay, thank you.  I just want 

11  to make sure that we get your name, especially if you're in 

12  the hearing now.  All right, go ahead. 

13  Q.  BY MR. MELICK:  Prior to the election, did anybody from 

14  the Union visit you at home? 

15  A.  Nobody. 

16  Q.  So the day of the election, you saw the unknown 

17  individual that we've been referring to, the guy you don't 

18  know his name? 

19  A.  Si. 

20  Q.  When was the previous time you had seen him? 

21  A.  A month before, when he brought his check. 

22  Q.  You saw him a month before to pick up his check? 

23  A.  Yes, to pick up his check. 

24  Q.  When was the time prior to that that you saw this 

25  unknown person? 
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1  A.  I saw him in the office.  I didn't really talk to him 

2  much.  He doesn't work under me. 

3  Q.  You saw him at Thesis' office, though? 

4  A.  Yes. 

5  Q.  Where do you go for jobs?  When you're working for 

6  Thesis, where do you go? 

7  A.  Everywhere. 

8  Q.  Just give me three examples. 

9  A.  Alexandria, Rockville, and Washington. 

10  Q.  What do you do on the job? 

11  A.  I'm a lead man. 

12  Q.  You're painting commercial buildings? 

13  A.  Yes, commercial, apartments. 

14  Q.  Okay.  Did you ever see this unknown individual at any 

15  of these jobs? 

16  A.  No. 

17  Q.  Did you ever see Adan at any of these jobs? 

18  A.  Yes.  He has worked for me.  But I've never seen him 

19  wearing any union stuff at work. 

20  Q.  So the only time you saw Adan, other than the voting 

21  day, was when he was working for Thesis; is that correct? 

22  A.  Yes.  Jose told me he was the one that have been 

23  visiting them. 

24  Q.  Right.  I'm talking that you've ever seen on a job. 

25  A.  No, I have never seen him. 
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1  (Pause.) 

2  Q.  BY MR. MELICK:  Do you recall seeing Jose Noe Raymundo 

3  the day of the election? 

4  A.  Yes. 

5  Q.  You know who this individual is? 

6  A.  Yes. 

7  Q.  Do you see him today?  He's here? 

8  A.  Yes. 

9  Q.  Okay.  When did you see him? 

10  A.  When I came in, he was wearing the union shirt.  And 

11  then he went back and took it off. 

12  Q.  But you testified a few minutes ago that there are only 

13  two guys wearing the black shirts, Adan and the unknown guy. 

14  A.  That's right. 

15  Q.  So now there is a third person wearing a union shirt? 

16  A.  To me, Jose Noe doesn't count because he was not inside, 

17  because he was inside the election. 

18  Q.  So was -- just even though I've asked this in a 

19  different way, I have to ask it again.  Was there anyone 

20  else in the office wearing a black shirt with the Union -- 

21  A.  Not inside. 

22  Q.  Just Jose Raymundo?  Noe Raymundo? 

23  A.  Yes, but before -- he was coming in at 3:00 with me, 

24  because he was going to be a witness for the election. 

25  Q.  He was a union observer, correct? 

- 46 -

Caceres - Cross
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 49 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 37

1  A.  Yes. 

2  Q.  Did you see the NLRB representative the day of the 

3  election?  Do you know who it was? 

4  A.  The lady that was there? 

5  Q.  Yeah. 

6  A.  Um-hum. 

7  Q.  Did you see her talk to Jose about the shirt? 

8  A.  No. 

9  Q.  When did you see Jose take the shirt off? 

10  A.  When I came in, he was parked outside.  He had his 

11  shirt.  When he was coming in, I suppose somebody told him 

12  to take it off.  I suppose.  That's my belief. 

13  Q.  So when he was outside in the parking lot, what shirt 

14  was he wearing? 

15  A.  He had a white shirt with a union logo in the back. 

16  Q.  He had a white shirt with the union logo? 

17  A.  Yes. 

18  Q.  Okay.  And he changed it to what? 

19  A.  For a shirt with -- like that one. 

20  Q.  There's no union label on the shirt? 

21  A.  No. 

22  Q.  Okay.  So he was never wearing a black shirt? 

23  A.  When he was inside the voting area, no. 

24  Q.  When he was inside the voting area, the whole time he 

25  was just wearing a regular shirt, non-union shirt? 
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1  A.  Regular, a regular shirt. 

2  Q.  At no time when Jose was in the office did you see him 

3  wearing a shirt with a union label? 

4  A.  Not inside.  Not inside the election.  He took it off 

5  before he came inside. 

6  Q.  Did you talk to Noe Raymundo after the election? 

7  A.  Yes.  I was with the ones in charge of the groups.  And 

8  he arrived, and he was trying to make fun of us. 

9  Q.  What did you say to him? 

10  A.  That I was talking to the employees, and there was no 

11  time to talk, to please leave us alone and go to his car. 

12  Q.  Did you ever curse at Noe Raymundo after the election? 

13       MR. BASKIN:  Objection.  It's irrelevant what happened 

14  after the election. 

15       HEARING OFFICER BRYSON:  Sustained. 

16       MR. BASKIN:  He sustained the objection. 

17       HEARING OFFICER BRYSON:  I sustained, yes.  I sustained 

18  it, the objection.  Don't answer the question. 

19       MR. MELICK:  Okay.  That is all my questions for now. 

20       MR. BASKIN:  Just one minute? 

21       HEARING OFFICER BRYSON:  Just tell him they're going to 

22  look over -- for right now just remain seated, and then he 

23  might have some other questions to ask you.  Just stay right 

24  there. 

25       MR. BASKIN:  I don't have any further questions. 
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1       HEARING OFFICER BRYSON:  Okay, thank you.  You're 

2  released. 

3  (Witness excused.) 

4       MR. BASKIN:  Call Juan Carlos Carranza Arias. 

5       COURT REPORTER:  I do have to add that I was struggling, 

6  as was she, when everyone was talking over each other.  So 

7  the witness really needs to wait until she finishes the 

8  question and not talk over her.  I can't hear it. 

9       HEARING OFFICER BRYSON:  Can you just explain that to 

10  him real quick.  And make sure that you -- 

11       THE INTERPRETER:  Finish. 

12       HEARING OFFICER BRYSON:  You finish, like don't have him 

13  respond at all prior to you completing whatever you are 

14  translating. 

15  (Pause.) 

16       HEARING OFFICER BRYSON:  All right.  Please raise your 

17  right hand. 

18  (Whereupon, 

19                    JUAN CARLOS CARRANZA ARIAS 

20  was called as a witness by and on behalf of the Employer 

21  and, after having been duly sworn through the interpreter, 

22  was examined and testified as follows:) 

23       HEARING OFFICER BRYSON:  Please have a seat.  Please 

24  state your name and spell it for the record, please.

25       THE WITNESS:  Juan Carlos Carranza Arias.
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1       THE INTERPRETER:  Juan Carlos Carranza Arias, J-u-a-n

2  C-a-r-l-o-s  C-a-r-r-a-n-z-a  A-r-i-a-s. 

3       HEARING OFFICER BRYSON:  Go ahead. 

4                         DIRECT EXAMINATION 

5  Q.  BY MR. BASKIN:  Thank you.  I have some questions for 

6  you.  Who is your employer? 

7  A.  I work for Thesis. 

8  Q.  What is your job at Thesis? 

9  A.  I am a lead man. 

10  Q.  Do you recall the election that we've been talking about 

11  today, July 31st? 

12  A.  Yes. 

13  Q.  Between 3:00 and 5:00 p.m., did you attend the election?

14  Were you there? 

15  A.  Yes. 

16  Q.  Let me show you the photographs just to establish this 

17  is the office setup, correct? 

18  A.  Yes. 

19       MR. BASKIN:  I'm showing Exhibits 1(a) and (b).

20       HEARING OFFICER BRYSON:  Okay.

21       MR. BASKIN:  Same exhibits as before. 

22  Q.  BY MR. BASKIN:  And just to establish, do you agree the 

23  distance from the conference room where the vote was to the 

24  front door was how many feet? 

25  A.  Approximately 10 to 12 feet. 
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1  Q.  Thank you.  Now, when did you come into vote that day? 

2  A.  It was around 3:05, 3:10. 

3  Q.  Were there people outside the front door when you 

4  arrived? 

5  A.  Yes.  There were other people. 

6  Q.  Can you tell us the type of people you saw there, I mean 

7  employees, non-employees? 

8  A.  There were employees and non-employees. 

9  Q.  Where were they in the pictures, like where were they 

10  standing?  I'm showing you the pictures. 

11  A.  In front of the main door of the building. 

12  Q.  Which is on the left-hand part of Employer Exhibit 1(a), 

13  and it's the door under the exit sign on Exhibit 1(b), 

14  that's the front door? 

15  A.  Yes, to the left side. 

16  Q.  Okay.  The people who were not employees, do you know 

17  who they were? 

18  A.  I don't know them. 

19  Q.  Were they wearing any different shirts? 

20  A.  No. 

21  Q.  Did you know if these people, if any of the people in 

22  front of the front door worked for the Union? 

23  A.  Yes.  One, one of them. 

24  Q.  Which one, or do you know his name? 

25  A.  Yes. 
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1  Q.  And what was his name? 

2  A.  Adan Guzman. 

3  Q.  How did you know he worked for the Union? 

4  A.  I heard that he works for a company named Federal. 

5  Q.  And? 

6  A.  And I know that's a union company. 

7  Q.  Okay.  Did you hear that he came around to tell people 

8  that they should support the Union? 

9  A.  I really did not hear.  I saw that after he voted, he 

10  stayed. 

11  Q.  And? 

12  A.  He went to the parking lot.  He was talking to one of 

13  the employees.  I approached him to see what was going on, 

14  and he changed the subject of the conversation. 

15  Q.  He was right outside the front door when you came in? 

16  A.  Yes.  He stay outside talking to employees. 

17  Q.  All right.  So then you voted? 

18  A.  Yes.  When I came in between 3:05 and 3:10, I voted. 

19  Q.  And then you went back out? 

20  A.  Yes. 

21  Q.  Was Mr. Guzman still there? 

22  A.  Yes. 

23  Q.  Then where did you go?  Where did you go? 

24  A.  I was there for about half an hour.  Then I went to get 

25  something to eat. 
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1  Q.  Was Mr. Guzman still there the whole time? 

2  A.  I came back around 4:00, and he wasn't there anymore. 

3  Q.  One moment.

4  (Pause.) 

5       MR. BASKIN:  No further questions.  But he gets to ask 

6  you some. 

7       MR. MELICK:  Same motion for production of the witness 

8  affidavit. 

9       HEARING OFFICER BRYSON:  This is a one-page document.

10  This affidavit has been provided in English.  It is dated 

11  August 6th. 

12       MR. MELICK:  Thank you.

13       HEARING OFFICER BRYSON:  Do you have a copy of the other 

14  affidavit I gave you? 

15       MR. MELICK:  Yeah, I marked it up. 

16       HEARING OFFICER BRYSON:  That's fine.  I'll just need it 

17  before -- 

18       MR. MELICK:  Oh, I don't get to keep it? 

19       HEARING OFFICER BRYSON:  No, before we close. 

20       MR. MELICK:  Are you sure I don't get to keep it? 

21       HEARING OFFICER BRYSON:  I'm almost positive, but I'll 

22  double-check. 

23       MR. MELICK:  Only because it's evidence and if I'm -- if 

24  I have to write briefs in this case, it's -- 

25       HEARING OFFICER BRYSON:  I'll double-check, but I'm 
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1  almost positive.  You can keep it right now, but before we 

2  leave. 

3       MR. MELICK:  Yep. 

4       HEARING OFFICER BRYSON:  How long do you think you'll 

5  need? 

6       MR. MELICK:  At least, I don't know, 10 or 15 minutes, 

7  maybe less.  This is the first time I'm hearing this stuff. 

8       HEARING OFFICER BRYSON:  Yes.  Are you in agreement with 

9  a 15-minute break, at max? 

10       MR. BASKIN:  15 is all right. 

11       HEARING OFFICER BRYSON:  Let's say 11:45.  Off the 

12  record. 

13  (Off the record from 11:30 a.m. to 11:46 a.m.) 

14       MR. MELICK:  Is it Mr. Carranza or Mr. Arias? 

15       THE WITNESS:  Carranza. 

16                         CROSS-EXAMINATION 

17  Q.  BY MR. MELICK:  I just want to be sure, you saw only one 

18  non-employee on the company's premises the day of the 

19  election, correct? 

20  A.  Two. 

21  Q.  You testified prior that you only saw one. 

22  A.  I wasn't asked how many. 

23  Q.  Who was the second employee? 

24  A.  From the Union? 

25  Q.  Who was the second non-employee? 
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1  A.  I don't understand the question. 

2  Q.  You just testified that there were two non-employees on 

3  the company's premises the day of the election.  Who was the 

4  second person? 

5  A.  The one that was representing the Union. 

6  Q.  As a union observer -- sorry, as an election observer, 

7  Noe Raymundo? 

8  A.  Yes.  Yes. 

9  Q.  So there was Noe Raymundo and Adan Guzman? 

10  A.  Yes. 

11  Q.  No other non-employees of Thesis on the day of the 

12  election? 

13       MR. BASKIN:  Objection.  You're asking that he saw? 

14       MR. MELICK:  Yes, that you saw. 

15       HEARING OFFICER BRYSON:  What was the question?  What 

16  was the question again? 

17       MR. MELICK:  Yeah. 

18  Q.  BY MR. MELICK:  On the day of the election, you saw only 

19  two non-employees on the company's premises; is that 

20  correct? 

21  A.  I think I got confused in the beginning.  You didn't 

22  explain to me what were you asking. 

23  Q.  So there is no -- you're not answering the question? 

24  A.  I need you to explain to me more.  There were a lot of 

25  employees there. 
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1       HEARING OFFICER BRYSON:  All right, let's -- do you mind 

2  if I? 

3       MR. MELICK:  Please. 

4       HEARING OFFICER BRYSON:  I think if I can explain it, 

5  how many people did you see who were not, who were not 

6  actually working for Thesis on the day of the election?

7  Like who was not their -- who was not employed by the 

8  Employer? 

9       THE INTERPRETER:  How many people he saw? 

10       HEARING OFFICER BRYSON:  Yeah, maybe that was too long.

11  How many people did he see that were not employed on the day 

12  that the election took place? 

13       THE WITNESS:  I saw a lot of people.  I only recognized 

14  two.  I can't tell you how many people, because I didn't 

15  have time to count them. 

16  Q.  BY MR. MELICK:  So you don't know how many non-employees 

17  there were? 

18  A.  No. 

19  Q.  Did Adan Guzman ever visit you at your home? 

20  A.  Personally, I want to make something real clear. 

21       HEARING OFFICER BRYSON:  Well, hold on, hold on.  Don't 

22  answer.  Don't speak right now.

23       Can we go off the record? 

24  (Off the record from 11:50 a.m. to 11:53 a.m.) 

25       HEARING OFFICER BRYSON:  Continue, please. 
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1  Q.  BY MR. MELICK:  Did Adan Guzman ever visit you at your 

2  home? 

3  A.  No. 

4  Q.  Did Noe Raymundo ever visit you at your home? 

5  A.  No. 

6  Q.  Both Adan Guzman and Noe Raymundo voted in the election; 

7  is that correct? 

8       HEARING OFFICER BRYSON:  Again, make sure that -- just 

9  for the reporting, just let her finish. 

10       COURT REPORTER:  I didn't get his response. 

11       HEARING OFFICER BRYSON:  Respond again, please.  She 

12  didn't get your response. 

13       THE WITNESS:  Yes. 

14  Q.  BY MR. MELICK:  Where do you do your work for Thesis?

15  Where are the jobs? 

16  A.  I don't have a specific place.  Regularly, I am in 

17  Virginia. 

18  Q.  On these jobs, did Adan ever work for you?  Was Adan 

19  ever present on these jobs, Adan Guzman? 

20  A.  No. 

21  Q.  Was Noe Raymundo ever present on these jobs? 

22  A.  I don't really know.  I only have the small jobs. 

23  Q.  Well, did Noe work on those jobs or not? 

24  A.  When he work for Thesis? 

25  Q.  Yeah. 
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1  A.  Yes, he worked under me -- I mean with me, he worked 

2  with me. 

3  Q.  On these jobs, did you ever see Adan Guzman other than 

4  as an employee? 

5  A.  No. 

6  Q.  Outside of Noe Raymundo working as an employee for 

7  Thesis, did you ever see him on these jobs? 

8  A.  No.

9       MR. MELICK:  I'm going to mark this as Union Exhibit 1. 

10  (Petitioner's Exhibit 1 marked for identification.) 

11  Q.  BY MR. MELICK:  Mr. Carranza, looking at the document in 

12  front of you, do you recall writing this affidavit? 

13  A.  Yes, more or less. 

14  Q.  Did you write the affidavit yourself? 

15  A.  Yes. 

16  Q.  You wrote all these words yourself? 

17  A.  Yes, in Spanish. 

18       MR. MELICK:  Was there a Spanish affidavit attached to 

19  this? 

20       HEARING OFFICER BRYSON:  Not that I know of.  I was only 

21  provided with whatever you received. 

22       MR. MELICK:  All right.

23  Q.  BY MR. MELICK:  Can you look at -- and before I go on -- 

24  actually, look at Paragraph 4 in the statement.  Just read 

25  it to yourself. 
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1  A.  Want me to read it? 

2  Q.  Yeah, read it to yourself, Paragraph 4. 

3       HEARING OFFICER BRYSON:  Just to yourself.  Don't read 

4  it aloud. 

5       THE WITNESS:  Okay.

6  Q.  BY MR. MELICK:  Do you understand the statement in 

7  English? 

8  A.  Yes. 

9  Q.  You do, okay.

10       COURT REPORTER:  That was yes? 

11       THE INTERPRETER:  Yes. 

12  Q.  BY MR. MELICK:  Is this statement still true? 

13  A.  Yes. 

14  Q.  So who are the two agents, the union agents that were 

15  talking to the voters? 

16  A.  One of them, Adan Guzman.

17  Q.  And who was the other? 

18  A.  I do not know the other person's name. 

19  Q.  So now there's at least three non-employees on the day 

20  of the election? 

21  A.  There were more than three.  I only recognized two. 

22  Q.  You only recognized two people.  And how many -- let's 

23  just do it again.  How many non-employees were there that 

24  you saw? 

25       MR. BASKIN:  Well, I object.  This is asked and 
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1  answered.  He said there were a lot of people.  He didn't 

2  know all their names.  And that's taken care of. 

3       MR. MELICK:  All right, that's fine.  That's fine. 

4       HEARING OFFICER BRYSON:  Sustained.  Don't answer that. 

5  Q.  BY MR. MELICK:  Mr. Carranza, let's take a look at 

6  Paragraph 5.

7  A.  Okay.

8  Q.  Is this statement still true? 

9  A.  Part of it, yes. 

10  Q.  What part is not true? 

11  A.  The part where it says they changed to the company's 

12  white T-shirt. 

13  Q.  Where they changed from the white T-shirts? 

14  A.  One of them was wearing a black T-shirt.  He took it off 

15  and he put on a regular T-shirt. 

16  Q.  Was that the only person wearing a union T-shirt? 

17  A.  Yes. 

18  Q.  That was Adan Guzman or Noe Raymundo? 

19  A.  Noe Raymundo.  Noe Raymundo changed his T-shirt. 

20  Q.  Okay.  And Adan was never wearing a black T-shirt? 

21  A.  I didn't really notice the color of his T-shirt. 

22  Q.  So what employees were standing in the lobby area? 

23  A.  Thesis employees. 

24  Q.  That's my mistake.  What employees in the lobby area 

25  changed their -- strike that, forget it.
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1       So you witnessed somebody telling the voters how to 

2  vote? 

3  A.  Not really. 

4  Q.  Please take a look at Paragraph 6.

5  A.  Okay.

6  Q.  Is that statement still true? 

7  A.  Yes. 

8  Q.  So who are the men that you're referencing that visited, 

9  sorry -- yeah, that visited homes? 

10  A.  Adan and Noe. 

11  Q.  But they didn't visit you at your home, correct? 

12  A.  No, not me. 

13  Q.  How do you know that Adan and Noe visited homes? 

14  A.  Because I heard it from the employees that they were 

15  visiting people's homes, showing their checks. 

16  Q.  And who are these people that you saw talking to 

17  painters outside your jobs? 

18  A.  I never saw them.  I only heard that they gather the 

19  employees on a specific job. 

20  Q.  So you never actually saw any union people outside the 

21  jobs? 

22  A.  No. 

23       MR. MELICK:  No more questions. 

24       MR. BASKIN:  One second. 

25       HEARING OFFICER BRYSON:  So, Petitioner, no more 

- 61 -

Arias - Cross
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 64 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 52

1  questions? 

2       MR. MELICK:  No more questions. 

3       HEARING OFFICER BRYSON:  Mr. Baskin? 

4       MR. BASKIN:  Nothing further. 

5       MR. MELICK:  Oh, sorry, I would like to move this into 

6  evidence as Union Exhibit 1. 

7       HEARING OFFICER BRYSON:  Are there any objections? 

8       MR. BASKIN:  No objection. 

9       HEARING OFFICER BRYSON:  Okay.

10       COURT REPORTER:  Moved in? 

11       HEARING OFFICER BRYSON:  Hold on one second.  Let me 

12  just read something here real quick. 

13       Let's go off the record. 

14  (Off the record from 12:08 p.m. to 12:10 p.m.) 

15       HEARING OFFICER BRYSON:  Before we went off the record, 

16  the Petitioner motioned to enter the affidavit of 

17  Mr. Carranza.  It was titled Union Exhibit 1.  I am not 

18  going to allow that to be entered as an exhibit. 

19       MR. MELICK:  And the reason? 

20       HEARING OFFICER BRYSON:  The reason is I think that the 

21  use of the affidavit here is just meant for cross-

22  examination and we're not going to be -- I assume we're not 

23  going to be writing briefs anyway, I mean relying on it. 

24       MR. MELICK:  If we're not writing briefs, obviously I 

25  don't need it. 
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1       HEARING OFFICER BRYSON:  And that was the direction I 

2  got from the Regional Office. 

3       MR. BASKIN:  Did the Regional Office give you direction 

4  on the briefs also? 

5       HEARING OFFICER BRYSON:  No, I didn't ask specifically, 

6  but I know what it is most likely.  I can check, but I'm 

7  sure the answer is going to be no for post-hearing election 

8  -- or post-hearing briefs, post-election hearing briefs. 

9       MR. MELICK:  There will be no briefs? 

10       HEARING OFFICER BRYSON:  Yes, no briefs. 

11       MR. MELICK:  Okay, thank you. 

12       HEARING OFFICER BRYSON:  I'll just clarify that.  We're 

13  not going to enter that exhibit.  Thank you. 

14  (Petitioner's Exhibit 1 rejected.) 

15       HEARING OFFICER BRYSON:  And you're free to go.  Thank 

16  you. 

17       THE INTERPRETER:  He needs to go outside to his car.  Do 

18  you want me to take him real quick? 

19       MR. BASKIN:  He's actually released to go. 

20       THE INTERPRETER:  Yeah, but I still need to escort him 

21  downstairs. 

22       HEARING OFFICER BRYSON:  She still needs to --

23  (Witness excused.) 

24       HEARING OFFICER BRYSON:  Go off the record.  I'm sorry. 

25  (Off the record from 12:13 p.m. to 12:15 p.m.) 
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1       HEARING OFFICER BRYSON:  Petitioner, your witness, 

2  please? 

3       MR. MELICK:  Call Adan Guzman. 

4       HEARING OFFICER BRYSON:  Please remain standing.  Raise 

5  your right hand. 

6  (Whereupon, 

7                            ADAN GUZMAN 

8  was called as a witness by and on behalf of the Petitioner 

9  and, after having been duly sworn through the Interpreter, 

10  was examined and testified as follows:) 

11       HEARING OFFICER BRYSON:  Please have a seat.  Please 

12  have him state his name and then spell it. 

13       THE WITNESS:  Adan Guzman, A-d-a-n  G-u-z-m-a-n. 

14       HEARING OFFICER BRYSON:  Was that Z? 

15       THE WITNESS:  Guzman.  Yes. 

16       HEARING OFFICER BRYSON:  Okay, go ahead. 

17                         DIRECT EXAMINATION 

18  Q.  BY MR. MELICK:  Hi, Mr. Guzman.  Where are you currently 

19  employed? 

20  A.  At this time? 

21  Q.  Yes. 

22  A.  Federal Union -- just Federal. 

23  Q.  Is it called Federal Painting? 

24  A.  Federal Painting, yes. 

25  Q.  Have you ever been employed by District Council 51 of 
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1  the Painters Union?  Have you ever been employed by the 

2  Union in this case? 

3  A.  No. 

4  Q.  Did you work for Thesis Painting? 

5  A.  Yes. 

6  Q.  When did you work for Thesis approximately? 

7  A.  I worked for about a year with them. 

8  Q.  When did you start? 

9  A.  I can't remember. 

10  Q.  Okay.  When did your employment end? 

11  A.  Two months ago, maybe two and a half months, something 

12  like that. 

13  Q.  Did you vote in the election on July 31st, the union 

14  election? 

15  A.  Yes. 

16  Q.  When did you arrive at Thesis? 

17  A.  I arrived at the exact time -- I mean I can't remember 

18  the exact time, maybe around 3:00. 

19  Q.  Do you recall did you vote as soon as you arrived? 

20  A.  Yes. 

21  Q.  When did you leave Thesis? 

22  A.  I voted and I left. 

23  Q.  How long in total were you at Thesis Painting? 

24  A.  Maybe 10 minutes. 

25  Q.  10 minutes, okay.  After you voted, did you spend any 

- 65 -

Guzman - Direct
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 68 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 56

1  time inside the Thesis office? 

2  A.  No. 

3  Q.  Before you voted, did you spend any time inside the 

4  Thesis office? 

5  A.  No. 

6  Q.  After you voted, where did you go? 

7  A.  I went home. 

8  Q.  After you left the Thesis office, did you spend time 

9  outside in the parking area or right outside the building? 

10  A.  What I remember, after I voted, I left.  I saw some 

11  people.  I shook their hands and then I left right away. 

12  Q.  Were you wearing any sort of shirt with a union insignia 

13  or label on the shirt? 

14  A.  No. 

15       MR. MELICK:  No questions at this time. 

16       HEARING OFFICER BRYSON:  Mr. Baskin? 

17       MR. BASKIN:  First of all, is there a statement that you 

18  have for him?  Do you have any statement prior to this for 

19  him?  I'm assuming not. 

20       HEARING OFFICER BRYSON:  Oh, no.  No, I didn't take one 

21  from them. 

22       MR. BASKIN:  Okay.  Give me 5 minutes? 

23       HEARING OFFICER BRYSON:  Can we go off the record, 

24  please? 

25  (Off the record from 12:23 p.m. to 12:28 p.m.) 

- 66 -

Guzman - Direct
Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 69 of 256



1250 EYE STREET -  SUITE 1201 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT LEGAL SOLUTIONS

Page 57

1                         CROSS-EXAMINATION 

2  Q.  BY MR. BASKIN:  I'm counsel for the Employer.  I'm going 

3  to ask you some questions.  The first question is about why 

4  you left, stopped working for Thesis.  It was to go to work, 

5  as I understood, to go to work for Federal Painting? 

6       MR. MELICK:  Objection as to relevance. 

7       HEARING OFFICER BRYSON:  Overruled.  I'll allow it.

8  Please answer. 

9       THE INTERPRETER:  I'm sorry, what was the name of the? 

10       MR. BASKIN:  Federal Painting.

11  Q.  BY MR. BASKIN:  Was it to go to work for Federal 

12  Painting? 

13  A.  Yes. 

14  Q.  So you quit Thesis? 

15  A.  Yes. 

16  Q.  After you started working at Federal Painting, was your 

17  paycheck higher, more? 

18  A.  Yes. 

19  Q.  And you went around and told the Thesis employees that, 

20  right? 

21  A.  No, I did not tell everybody. 

22  Q.  Okay.  Which ones -- you told some people?  I don't 

23  actually need to know the names. 

24  A.  No. 

25  Q.  Not everybody, not some?  You never told a single person 
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1  that your paycheck was higher? 

2  A.  Just one person, because I consider him a friend. 

3  Q.  Did you talk to the Union about telling people that the 

4  Union was good? 

5  A.  They were asking me questions.  A lot of people were 

6  saying that they wanted to join the Union, and I answered 

7  them the truth. 

8  Q.  Where was this, at the job site? 

9  A.  No, over the phone. 

10  Q.  Did you talk to the Union about what you should tell 

11  those people? 

12  A.  No. 

13  Q.  Did you have any conversations with the Union during the 

14  election campaign? 

15  A.  When we were going to go vote? 

16  Q.  Yes. 

17  A.  Not at that moment. 

18  Q.  No, before, any time before. 

19  A.  Before, yes. 

20  Q.  About how you could help? 

21       MR. MELICK:  Objection.  I mean this has nothing to do 

22  with the election challenges. 

23       MR. BASKIN:  Actually, it does.  It has to do with 

24  whether his agency status, his representative status -- it's 

25  one of the elements. 
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1       HEARING OFFICER BRYSON:  Overruled.  I'll allow it.  Go 

2  ahead; please repeat your question. 

3  Q.  BY MR. BASKIN:  So we established you had some 

4  discussions with the Union talking about how you could help 

5  them. 

6  A.  Only with one person. 

7  Q.  From the Union? 

8  A.  Yes. 

9  Q.  Who was that? 

10  A.  His name is Jose Viera, because he had called me. 

11  Q.  I see.  And what did he want you to do? 

12  A.  To help him get in our company. 

13  Q.  Did you agree to do that? 

14  A.  No, not at that time. 

15  Q.  Later? 

16  A.  No. 

17  Q.  All right.  So the union man asked you to help.  And 

18  your testimony today is you told him no? 

19  A.  To help who? 

20  Q.  To help the Union. 

21  A.  To help the Union, no.  I'm talking about the job. 

22  Q.  What do you mean by that? 

23  A.  Viera told me if I could help him, if I could help him 

24  join the company.  The company was Federal, okay. 

25  Q.  So Viera told you to go to, to join Federal? 
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1  A.  Federal company, where I work. 

2  Q.  Now, you say that you just -- on the day of the vote, 

3  isn't it true that you were wearing a union shirt? 

4  A.  No. 

5  Q.  Do you have a union shirt? 

6  A.  No. 

7  Q.  So even working for Federal, a union company, you don't 

8  have a union shirt? 

9  A.  No. 

10  Q.  All the people who said that you were supporting the 

11  Union to them are wrong? 

12       MR. MELICK:  Objection as to the question.  If you want 

13  to ask him specific people who he told? 

14       HEARING OFFICER BRYSON:  What was the question again, 

15  before I make a ruling? 

16       MR. BASKIN:  Are you saying that all the people who say 

17  you were supporting the Union are lying? 

18       HEARING OFFICER BRYSON:  Overruled.  I'll allow it.  Go 

19  ahead; answer the question. 

20       THE WITNESS:  I'm confused. 

21  Q.  BY MR. BASKIN:  Okay.  Some people have said you were 

22  helping the Union after you left the Thesis company.  And 

23  you were, right? 

24  A.  Okay, now I get it.  Yes, during that time, yes. 

25  Q.  So you were helping the Union? 
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1  A.  Yes. 

2  Q.  How did you go about helping the Union during that time? 

3  A.  The company where I work, it was a company that was 

4  paying me more. 

5  Q.  And so you told? 

6  A.  So I told Viera only. 

7  Q.  With the intent that he would let other people know? 

8  A.  No, that was his problem, if he wanted to tell them. 

9  Q.  Did you tell him to keep it a secret? 

10  A.  No. 

11  Q.  Okay.  So despite what you said before, you were helping 

12  the Union win the election at Thesis? 

13  A.  No.  It was before. 

14  Q.  Right, before the election.  The election was July 31.

15  The petition was filed on July 9th.  So during July, any 

16  time in July, you were helping the Union, were you not? 

17  A.  Before, yes, only one time. 

18  Q.  On the day of the election, isn't it true you stayed 

19  until at least 4 o'clock? 

20  A.  I can't tell you, because it's not true. 

21  Q.  Also, you're saying it's not true that you were seen 

22  wearing -- that you were wearing a black shirt for the 

23  Union? 

24  A.  Yes, that's a lie. 

25  Q.  Now, you did say that you spent some time talking to 
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1  some people before you voted, after you voted, right? 

2  A.  No. 

3  Q.  So your testimony now is you did not talk to anyone 

4  while you were waiting to vote?

5  A.  When I came inside to vote, after I voted, I just shook 

6  their hands and I left. 

7  Q.  And before you voted, you didn't talk to anyone? 

8  A.  When I was in my car, some people arrived.  I shook 

9  their hands, and then I went inside to vote. 

10       MR. BASKIN:  No further questions. 

11       HEARING OFFICER BRYSON:  Do you have any further 

12  questions for the Petitioner? 

13       MR. MELICK:  Just one question or a few maybe. 

14                        REDIRECT EXAMINATION 

15  Q.  BY MR. MELICK:  You testified about Jose Viera; is that 

16  correct? 

17  A.  It's my friend. 

18  Q.  The time you were talking to him, he was an employee of 

19  Thesis; is that correct? 

20  A.  Yes. 

21       MR. MELICK:  That's it.  No more questions. 

22       MR. BASKIN:  Nothing further. 

23       HEARING OFFICER BRYSON:  Okay.  The witness is excused.

24  You can go. 

25  (Witness excused.) 
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1       MR. MELICK:  Call Noe Raymundo. 

2       HEARING OFFICER BRYSON:  Mr. Raymundo, will he need -- 

3       MR. MELICK:  Yeah, he needs an interpreter. 

4       HEARING OFFICER BRYSON:  Okay.  Could I have you raise 

5  your right hand, please. 

6  (Whereupon, 

7                         JOSE NOE RAYMUNDO 

8  was called as a witness by and on behalf of the Petitioner 

9  and, after having been duly sworn through the Interpreter, 

10  was examined and testified as follows:) 

11       HEARING OFFICER BRYSON:  Please have a seat.  I'll need 

12  you to state your name and spell it for the record, please. 

13       THE WITNESS:  Jose Noe Raymundo.  Jose, J-o-s-e  N-o-e

14  R-a-y-m-u-n-d-o. 

15                         DIRECT EXAMINATION 

16  Q.  BY MR. MELICK:  Hi, Mr. Raymundo.  Where are you 

17  employed currently? 

18  A.  Federal Painting. 

19  Q.  You previously worked for Thesis Painting? 

20  A.  Yes. 

21  Q.  When did you work for Thesis? 

22  A.  From 2013 to 2015. 

23  Q.  Do you know the month in 2015 when your employment 

24  ended?  It's okay, if you don't know. 

25  A.  In May. 
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1  Q.  Have you ever been an employee of District Council 51 of 

2  the Painters Union? 

3  A.  No. 

4  Q.  At the July 31st election at Thesis Painting, did you 

5  serve as an election observer? 

6  A.  Yes. 

7  Q.  Were you the only election observer for the Union? 

8  A.  Yes. 

9  Q.  And do you recall the time for voting was between 

10  3 o'clock and 5 o'clock? 

11  A.  Yes. 

12  Q.  During that time period, did you tell any employee how 

13  to vote? 

14  A.  No. 

15  Q.  When did you arrive on July 31st at Thesis? 

16  A.  Around August 1st?  You mean the time, right? 

17  Q.  The election was on July 31st, between 3:00 and 5:00.

18  What time on July 31st did you arrive at Thesis Painting? 

19  A.  2:00. 

20  Q.  2 o'clock? 

21  A.  2 o'clock. 

22  Q.  Between 2 o'clock and 3 o'clock, did you talk to any 

23  employees of Thesis? 

24  A.  No. 

25  Q.  Between 3:00 and 5:00, did you wear any clothing, any 
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1  T-shirt specifically with union symbols? 

2  A.  Yes. 

3  Q.  When did you -- did you remove the T-shirt with the 

4  union symbol? 

5  A.  Yes. 

6  Q.  What time did you remove the T-shirt with the union 

7  insignia? 

8  A.  3 o'clock. 

9  Q.  3 o'clock, okay.  Did somebody instruct you to take this 

10  shirt off? 

11  A.  Yes. 

12  Q.  Was this person with the National Labor Relations Board? 

13  A.  Yes. 

14  Q.  Did you see any employee of Thesis Painting wearing any 

15  shirt with union insignia? 

16  A.  No. 

17  Q.  Did you see any non-employee of Thesis Painting wearing 

18  any shirt with union insignia? 

19  A.  No. 

20  Q.  So, between 3:00 and 5:00, that 2-hour period, were you 

21  in this conference room here on the right? 

22       MR. BASKIN:  You're showing Exhibit 1. 

23       HEARING OFFICER BRYSON:  Yeah, which exhibit is this? 

24       MR. MELICK:  It's exhibit -- is it 1(b)?

25       THE INTERPRETER:  1(a). 
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1       MR. MELICK:  1(a). 

2       HEARING OFFICER BRYSON:  1(a), okay. 

3  Q.  BY MR. MELICK:  That whole two-hour period, you were in 

4  that room? 

5  A.  Yes. 

6       MR. MELICK:  No more questions. 

7       MR. BASKIN:  Just a couple. 

8                         CROSS-EXAMINATION 

9  Q.  BY MR. BASKIN:  You just said you were inside the room 

10  the whole period of the vote, right? 

11  A.  Yes. 

12  Q.  So while you were inside, you wouldn't see what anyone 

13  was wearing outside, right? 

14  A.  No. 

15  Q.  And you quit to go to Federal Painting, did you say, 

16  quit Thesis? 

17  A.  Yes. 

18       MR. BASKIN:  No questions -- I'm sorry, one other. 

19  Q.  BY MR. BASKIN:  Did it get noisy, so noisy that the 

20  Labor Board agent had to go outside and tell everybody to be 

21  more quiet? 

22  A.  Yes. 

23  Q.  So there were a lot of people inside that small office 

24  area at different times during the voting, outside the 

25  conference room in that other -- 
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1  A.  I can't tell.  I couldn't tell, because I wasn't -- 

2  Q.  You were inside, okay.

3       MR. BASKIN:  All right, no further questions. 

4       HEARING OFFICER BRYSON:  Before you go, just going back 

5  to when you took the shirt off, when was that?  Was that 

6  after the poll started, so it was after the Board Agent 

7  said, okay, polls are open?  What happened after that?  You 

8  took off your shirt; you threw it somewhere, or you took it 

9  to your car?  What happened? 

10       THE WITNESS:  I went to the car and took the shirt off. 

11       HEARING OFFICER BRYSON:  This was after you had already 

12  started -- let's say the agent who was there says, okay, 

13  polls are open.  Was it after that when she asked you if you 

14  would take your shirt off? 

15       THE WITNESS:  It was before. 

16       MR. BASKIN:  One other question, if I may? 

17       HEARING OFFICER BRYSON:  Go ahead. 

18  Q.  BY MR. BASKIN:  Do you recall how many people were 

19  gathered at the front door when you went inside, after 

20  taking your shirt off? 

21  A.  I don't have the total number. 

22  Q.  Roughly?  More than two? 

23  A.  Yes. 

24  Q.  More than five? 

25  A.  Yes. 
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1  Q.  More than 10? 

2  A.  I believe about 10. 

3  Q.  All right.  Do you know someone named Enrique who was 

4  there that day? 

5  A.  No. 

6       MR. BASKIN:  No further questions. 

7       MR. MELICK:  No further questions. 

8       HEARING OFFICER BRYSON:  All right, you're released.

9  You can go. 

10  (Witness excused.) 

11       HEARING OFFICER BRYSON:  Anything? 

12       MR. MELICK:  Yeah, we have one more witness.  He just 

13  needs to take a bathroom break. 

14       HEARING OFFICER BRYSON:  I can do that now. 

15       MR. MELICK:  You're sure? 

16       HEARING OFFICER BRYSON:  It's all right.

17       MR. MELICK:  It takes 2 minutes. 

18       HEARING OFFICER BRYSON:  Let's go off the record. 

19  (Off the record from 12:54 p.m. to 12:55 p.m.) 

20       HEARING OFFICER BRYSON:  Raise your right hand, please. 

21  (Whereupon, 

22                            SANDRO BAIZA 

23  was called as a witness by and on behalf of the Petitioner 

24  and, after having been duly sworn, was examined and 

25  testified as follows:) 
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1       HEARING OFFICER BRYSON:  Please have a seat.  Please 

2  state your name aloud and spell it for the record, please. 

3       THE WITNESS:  My name is Sandro Baiza.  It's spelled 

4  S-a-n-d-r-o, Baiza is B, as in boy, a-i-z-a. 

5                         DIRECT EXAMINATION 

6  Q.  BY MR. MELICK:  Mr. Baiza, where are you currently 

7  employed? 

8  A.  I am employed by DC 51 Painters. 

9  Q.  What's your job? 

10  A.  I am a market representative. 

11  Q.  Do you help to organize workplaces? 

12  A.  Yes, sir. 

13  Q.  Were you the lead organizer in the Thesis union 

14  campaign? 

15  A.  Yes, sir. 

16  Q.  Did you go to Thesis Painting on July 31st? 

17  A.  Yes, sir. 

18  Q.  When did you arrive there? 

19  A.  Approximately about 2:25. 

20  Q.  Was there anyone else from the Union present at that 

21  time? 

22  A.  Yes, sir. 

23  Q.  Who? 

24  A.  I had four guys with me.  Two just left.  One was 

25  Charlie Parker, Derwin Scalp, Sergio Perez, and another guy 
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1  from the insulator union, his name is Edwin Recinos. 

2  Q.  Why were the five of you there? 

3  A.  Two guys, it was in the purpose to train them because 

4  they've never been in election. 

5  Q.  And you were attending the pre-election meeting? 

6  A.  Yes, sir. 

7  Q.  What time was that held? 

8  A.  I was waiting outside, to waiting for the person who was 

9  in charge of the election.  I wait there for 5 minutes.

10  When I don't see she show up, I went inside the office to 

11  see if she was there, and she was already there. 

12  Q.  Who actually went inside with you to the pre-election 

13  meeting? 

14  A.  Sergio Perez and Edwin Recinos. 

15  Q.  So it was just the three of you from the Union? 

16  A.  Yes, sir. 

17  Q.  Prior to the voting period, did anyone else from the 

18  Union enter the company's office? 

19  A.  No. 

20  Q.  On the day of the election, did you speak with any 

21  employee of Thesis? 

22  A.  No, sir. 

23  Q.  Did you speak to any person who was voting in the 

24  election, whether they were an employee or not? 

25  A.  No, sir. 
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1  Q.  What time did you leave the company's office? 

2  A.  Approximately between 5, 4 minutes before the election 

3  start. 

4  Q.  So around 2:55? 

5  A.  2:55, let's put it there. 

6  Q.  And did the four union guys with you, did they leave at 

7  the same time? 

8  A.  When I leave the door, they was in the parking lot.  I 

9  told them follow me because we've got to leave from this 

10  place. 

11  Q.  So all five of you left the premises -- 

12  A.  Yes. 

13  Q.  -- prior to 3 o'clock? 

14  A.  Right.  Three was together.  Sergio and Edwin was in my 

15  car.  And the other guys drive their own car.  They follow 

16  me. 

17  Q.  So during the election, did any employee of the Union 

18  remain on the company's premises? 

19  A.  No, sir. 

20  Q.  Do you know who Adan Guzman is? 

21  A.  Yes, sir. 

22  Q.  Did he help in any way organize the employees at Thesis 

23  prior to the election? 

24  A.  I call him one day to come in and help me, let's go, you 

25  know, because he know more of the workers for Thesis, and I 
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1  said maybe they're going to feel comfortable to open the 

2  door when they see me, when I arrive to their house.  He was 

3  very busy.  He said maybe I can help you for a couple of 

4  hours, because I'm a busy man.  I said, okay, I appreciate 

5  that. 

6  Q.  Was that the only time he assisted? 

7  A.  Only one time, yes. 

8  Q.  Did you ever instruct him the day of the election or 

9  prior to the election to speak to employees on the day of 

10  the election about how to vote? 

11  A.  No, sir. 

12  Q.  Prior to or on the day of the election, did you instruct 

13  anyone to tell employees how to vote in the election? 

14  A.  No.  I know how to do my job. 

15       MR. MELICK:  No more questions. 

16       HEARING OFFICER BRYSON:  Mr. Baskin? 

17                         CROSS-EXAMINATION 

18  Q.  BY MR. BASKIN:  So your testimony is you called Adan 

19  Guzman and asked him to help organize, help you organize at 

20  Thesis; is that correct? 

21  A.  I was organizing and I call him to come in.  When I 

22  receive the Excelsior list, I'm allowed to visit the 

23  workers.  I told him I'd like to see if he can come one day 

24  with me till the workers feel comfortable, they know someone 

25  who used to be working at Thesis.  That's the reason I call 
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1  him to come help me. 

2  Q.  So he did that with you? 

3  A.  Yes, one day. 

4  Q.  So employees would understand that he was helping you, 

5  was helping represent the Union.  He was right there with 

6  you. 

7  A.  He was with me, yes. 

8  Q.  And so when he failed to acknowledge that in his 

9  testimony just a few minutes ago, he was lying? 

10  A.  He not lie, because he don't know how I mean it's 

11  organized.  I told him to come in with me to the workers 

12  from Thesis to feel comfortable.  When they see me, they can 

13  open the door because they see an ex-member from Thesis.  It 

14  is not -- 

15  Q.  All right.  But I asked -- 

16  A.  -- because he's helping to organize. 

17  Q.  I'm sorry.  I asked him if he had spoken to anyone at 

18  the Union and he said -- you were sitting right in front of 

19  him.  He did not say that he had -- he did not acknowledge 

20  speaking to you, right?  I mean you were here. 

21  A.  I can't answer his question.  He already did this 

22  question. 

23  Q.  And it was different from what you just testified.

24  Okay. 

25       MR. BASKIN:  No further questions. 
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1                        REDIRECT EXAMINATION 

2  Q.  BY MR. MELICK:  When did you go with Adan to employees' 

3  houses? 

4  A.  I will say approximately about 5 minutes before the 

5  election -- I mean 5 days, 5 days before the election, 5 

6  days. 

7  Q.  Five days before the election. 

8  A.  When I receive the Excelsior list. 

9  Q.  And that was the only time that Adan went with you to an 

10  employee's house? 

11  A.  That's the only time he went with me. 

12       MR. MELICK:  No further questions. 

13                        RECROSS-EXAMINATION 

14  Q.  BY MR. BASKIN:  And how many houses -- I'm sorry, I can 

15  go again? 

16       HEARING OFFICER BRYSON:  Surely. 

17  Q.  BY MR. BASKIN:  And you were referring to the Excelsior 

18  list, the voter eligibility list? 

19  A.  Right. 

20  Q.  That's when you did it, you got that list? 

21  A.  Right. 

22  Q.  So 5 days before the election, you and he, together, 

23  visited homes of the employees.  How many homes, do you 

24  recall? 

25  A.  We went to one house, because he told me he know a good 
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1  friend of him working with Thesis Painting.  His name is 

2  Jose Viera.  We went to his house together.  That's the only 

3  one, the place he went with me, because he was living close 

4  to there, too. 

5  Q.  So that confirms the other testimony that we heard from 

6  other people today.  Thank you very much. 

7       MR. BASKIN:  No further questions. 

8       HEARING OFFICER BRYSON:  Anything else? 

9       MR. MELICK:  No. 

10       HEARING OFFICER BRYSON:  All right, Mr. Baiza, you're 

11  free to go. 

12       THE WITNESS:  Thank you. 

13  (Witness excused.) 

14       HEARING OFFICER BRYSON:  Does the Petitioner have any 

15  more witnesses? 

16       MR. MELICK:  No. 

17       HEARING OFFICER BRYSON:  Mr. Baskin, what is the 

18  Employer's -- before I start, are you ready -- 

19       MR. BASKIN:  No further witnesses. 

20       HEARING OFFICER BRYSON:  Nothing further, okay.  What is 

21  the Employer's final position regarding the objections to 

22  the election? 

23       MR. BASKIN:  Sure.  And this is in lieu of -- time to 

24  make our final statement in lieu of briefs; is that where 

25  we're at? 
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1       HEARING OFFICER BRYSON:  You may do so, yes. 

2       MR. BASKIN:  Okay.  Sometimes, it's a two-step process 

3  in these things.

4                           ORAL ARGUMENT 

5       MR. BASKIN:  Okay.  Well, here's our position.  We have 

6  established -- the testimony, the credible testimony has 

7  established that union agents or representatives engaged in 

8  improper electioneering or surveillance, either one of which 

9  is sufficient to overturn this election because they were in 

10  such close proximity of the polling area. 

11       Under the Milchem rule, the rule of thumb is 50 feet.

12  This is well within that.  There has been no dispute with 

13  the pictures and the testimony that it's 10 feet from that 

14  front door to the actual voting area.  And as you can see, 

15  the front door is made of glass. 

16       Under that rule, union representatives -- and you don't 

17  have to be an employee of the Union.  You don't have to be 

18  even an agent of the Union.  A representative is sufficient, 

19  although we believe that Mr. Guzman was made an agent for 

20  reasons that I'll get to in just a second. 

21       But for them to communicate with employees and 

22  regardless of what they say to the employees under the 

23  Milchem rule, and even if they don't communicate at all, 

24  under the Nathan Katz Realty rule about surveillance, if the 

25  employees, the voters have to go by them to get in the door 
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1  to vote with proximity to the voting area, the election is 

2  set aside.  And this is not an overwhelming vote; a 

3  difference of five votes, not to mention there were some 

4  challenged ballots that weren't counted.  It would have 

5  changed the result of this election. 

6       We've had testimony that there was a crowd of people 

7  there from the beginning, that they wore black shirts, 

8  notwithstanding the regrettably non-credible testimony of 

9  Mr. Guzman; that there were union -- people identified as 

10  union, non-employees, as well as voters.  Mr. Guzman himself 

11  acknowledged that he had quit the Employer, so he is a non-

12  employee.  He is not an eligible voter.

13       And so we have a group that frankly should have been 

14  moved farther away by the Board Agent.  For some reason, 

15  there was no clear "no electioneering" area set up there.

16  But even once the vote started, Mr. Guzman and another 

17  individual who was also a non-employee were there for at 

18  least an hour, under the credible testimony.

19       And you are -- the Region is going to need to make a 

20  credibility determination because Mr. Carranza, who was 

21  quite specific and gave detailed testimony and was we 

22  believe completely truthful, and it's significant that his 

23  affidavit was not introduced against him because it was 

24  completely consistent, whereas Mr. Guzman was noted to be 

25  inconsistent with testimony of other people. 
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1       Most notably, the testimony of the market 

2  representative, who said that contrary to what Guzman 

3  described, he had designated him as an agent or a 

4  representative, whichever way you look at it, to accompany 

5  him to speak to Thesis workers, which was in turn reported 

6  around and which Nelson, the Employer's witness, had heard 

7  truthfully from Jose.  The Union knew this would get around.

8  And there he was at the election within 10 feet of the 

9  polling area, electioneering or posting himself.

10       We have testimony that he did, in fact, speak to the 

11  workers.  He denies it.  We have testimony that he was there 

12  for at least an hour.  He non-credibly denies it.  But if 

13  that testimony, the testimony of Nelson and Juan is 

14  credited, then we have established clearly the elements 

15  necessary to set aside this election, in part through the 

16  testimony of the Union's own witnesses themselves, because 

17  we have the union agents or representatives engaged in 

18  either improper electioneering or surveillance, in close 

19  proximity to the polling area where they should not have 

20  been.  Under those circumstances, people were coming in, 

21  having to run a gauntlet, or walk it, in order to get in to 

22  vote. 

23       There was testimony about black shirts, even the Union 

24  observer running out to take off his black shirt.  It's 

25  simply not credible that all these other union supporters, 
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1  Mr. Guzman denying that he was wearing them, when multiple 

2  people saw them. 

3       Even if there is not a union agent or representative on 

4  the scene, merely the presence of union supporters among the 

5  employees in such proximity of the polling area is also 

6  established, again for similar reasons which I am not going 

7  to repeat, albeit under a slighter standard. 

8       I do want to give you some case sites.  Of course, the 

9  Milchem case.  I assume the Board has a copy of that 

10  somewhere.  But also the Boston Insulated Wire & Cable 

11  Company case, 259 NLRB 1118, from 1982; the Nathan Katz 

12  Realty case versus NLRB, it's a D.C. Circuit case, 251 F.3d 

13  918, particularly at Page 991, D.C. Circuit, where the court 

14  said relying in part on the Board's own ruling previously in 

15  Electric Hose & Rubber, 262 NLRB 186, from 1982, that a 

16  person is improperly stationed, a person of interest, a 

17  representative or agent of the Union, if they are stationed 

18  at a spot where the voters have to go by them in order to 

19  get into the voting area, whether it's an employer 

20  supervisor or a union representative, that by itself is a 

21  violation and requires setting aside the election.

22       That's what happened in Electric Hose, and that is 

23  ultimately what happened in Nathan Katz Realty.  But we also 

24  do have testimony he didn't just station himself there.  He 

25  was talking to people.  And that is explicitly prohibited by 
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1  the Milchem rule, and you don't have to get into questions 

2  of surveillance. 

3       I'd cite for you also the Star Expansion Industrial 

4  Corp. case, 170 NLRB at 364; the Performance Measurement 

5  Company case, 148 NLRB 1647, a 1964 case; Claussen Baking 

6  Company, 134 NLRB 111; and Detroit Creamery, 60 NLRB 178. 

7       So for all those reasons, the testimony that we have 

8  presented establishes what needs to be established in order 

9  to set aside an election under these circumstances.  Thank 

10  you very much. 

11       HEARING OFFICER BRYSON:  All right, thank you. 

12       Petitioner? 

13                           ORAL ARGUMENT 

14       MR. MELICK:  There is no credible evidence of union 

15  involvement in whatever alleged electioneering took place 

16  here.  The Employer alleges that one employee allegedly 

17  spoke with employees who were voting, but there is no 

18  credible testimony to establish that he spoke about how to 

19  vote.  He was at the election site for 10 minutes at the 

20  most.  He testified that he went in to vote and left and 

21  shook hands with a few employees.  That's all he did. 

22       The affidavits of both the Employer witnesses contradict 

23  repeatedly their testimony.  Just please review the 

24  affidavits, and you'll see that. 

25       MR. BASKIN:  I object to -- 
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1       MR. MELICK:  The Employer -- 

2       MR. BASKIN:  I have to make an objection to referring to 

3  items that are not in evidence. 

4       MR. MELICK:  Well, the affidavits are part of the 

5  record. 

6       MR. BASKIN:  No, the affidavits are not, plural. 

7       HEARING OFFICER BRYSON:  Yeah, these won't be part of 

8  the record. 

9       MR. MELICK:  Regardless -- 

10       MR. BASKIN:  More importantly, the one is not 

11  inconsistent, so it was not made an exhibit.  Anyway, I'm 

12  sorry, I just wanted to register that. 

13       MR. MELICK:  The Employer cannot credibly establish the 

14  other alleged union agent even exists.  There is simply no 

15  credible evidence the employees had to go by any union agent 

16  on the way to vote.  I think, in conclusion, the objections 

17  are completely without merit. 

18       HEARING OFFICER BRYSON:  Okay.  The parties are reminded 

19  that they should request an expedited copy of the transcript 

20  from the court reporter.  Late receipt of the transcript 

21  will not be grounds for -- well, we're not going to do 

22  briefs. 

23       Is there anything further? 

24       MR. BASKIN:  No. 

25       HEARING OFFICER BRYSON:  Petitioner? 
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1       MR. MELICK:  No. 

2       HEARING OFFICER BRYSON:  Nothing, all right.

3       If there is nothing further, the hearing will be closed.

4  I hear no response.  The hearing is now closed.

5       Off the record. 

6  (Whereupon, at 1:14 p.m., the hearing in the above-entitled 

7  matter was closed.) 

8

9
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11
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14

15

16

17

18
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20

21

22

23

24
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1                           CERTIFICATION 

2       This is to certify that the attached proceedings before 

3  the National Labor Relations Board (NLRB), Region 5, in the 

4  matter of THESIS PAINTING, INC., Case No. 05-RC-155713, at 

5  Washington, D.C., on August 21, 2015, was held according to 

6  the record, and that this is the original, complete, and 

7  true and accurate transcript that has been compared to the 

8  recording, at the hearing, that the exhibits are complete 

9  and no exhibits received in evidence or in the rejected 

10  exhibit files are missing.

11

12

13

14                                _____________________________ 

15                                Cathy Belka 

16                                Court Reporter 

17

18

19

20

21

22

23

24

25
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

In the Matter of: 

THESIS PAINTING, INC., 

Employer 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Petitioner. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. 05-RC-155713 

 

 
EMPLOYER’S EXCEPTIONS TO THE HEARING OFFICER’S REPORT ON 

OBJECTIONS TO THE ELECTION 
 

 Thesis Painting, Inc. (“Thesis” or “the Employer”), by its attorneys, hereby submits its 

exceptions to the Hearing Officer’s Report on Objections to the Election, pursuant to Sections 

102.67 and 102.69 of the Board’s Rules and Regulations. The Hearing Officer recommended that 

the Employer’s Objections be overruled in their entirety. The Employer specifically excepts to 

the following findings (or lack of findings) by the Hearing Officer: 

1. On page 2 of the Hearing Officer’s Report on Objections, he incorrectly applied a “strong 

presumption” in favor of upholding an election that does not apply under the 

circumstances of this case, where the objection is based upon the Board’s decision in 

Milchem, Inc., 170 NLRB 362 (1968) (declaring a “strict rule” against conversations by 

union agents with voters waiting in line to vote in elections).  
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2. Similarly on pages 2-3, the Hearing Officer improperly applied an “objective” test for 

finding coercion of employees during an election, and/or a 9-part test for unlawful 

election interference, neither of which is irrelevant to a Milchem violation. 

3. On page 5, the Hearing Officer’s description of the employment status of union agents 

Guzman and Raymundo failed to acknowledge that both admitted in their testimony to 

having resigned from their employment by Thesis prior to the election, meaning that 

neither employee was eligible to vote in the election, even though both cast ballots. 

4. On page 6, in describing Nelson Caceres’s testimony, the Hearing Officer stated that 

Cacares did not hear what union agent Guzman said to employees, though he could tell 

that Guzman was talking to employees waiting to vote.  The Hearing Officer failed to 

report that Cacares was told by a co-worker that Caceres asked him why he had not 

returned his calls, which the co-worker connected to Guzman’s previous home visit 

together with the union’s marketing director.  

5. On page 9, the Hearing Officer erroneously found that “at no time … did any known 

agents of the Petition manifest to Viera or any other third party that Guzman was 

speaking on behalf of the Petitioner.” To the contrary, Union marketing director Baiza 

plainly brought Guzman to visit Viera for the express purpose of telling the latter that he 

would make more money working for the union, and Baioza manifested by his joint 

presence with Guzman that Guzman was an agent of the Union speaking on the union’s 

behalf. 

6. On page 9, the Hearing Officer erroneously found that union observer and agent 

Raymundo did not engage in prohibited electioneering when he walked by a line of 10 

employees waiting to vote in the election wearing a black union T-shirt. 
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7. On page 9, the Hearing Officer erred in finding that “employees would not have 

reasonably believed that Guzman or Raymundo were speaking on behalf of the Petitioner 

at any time;” and in failing to find that former employees Guzman and Raymundo were 

both agents of the union based upon apparent authority.   

8. On pages 10 and 11, the Hearing Officer erroneously failed to apply either the Milchem 

no-conversation rule or the Nathan Katz Realty rule prohibiting election surveillance, 

based upon his erroneous findings that Guzman and Raymundo were not union agents. 

9. On page 10, the Hearing Officer mischaracterized employer witness Cacares’s testimony, 

which he credited, as to how long Mr. Guzman was present within 10 feet of the polling 

area. Compare findings on page 6 stating that Cacares testified that Guzman was present 

just outside the clear glass front door for an hour while voting was going on and entered 

the lobby area for several minutes so as to be cast a ballot even though he had resigned 

his employment and was not eligible to vote; with the finding on page 10 that Guzman 

was only within proximity to the polls for a few minutes. 

10. On page 11, the Hearing Officer failed to discredit union agent Guzman’s denial that he 

was wearing a union T-shirt while he stood in proximity to the polls and spoke to voters. 

Both Caceres and Carranza testified that Guzman wore the union T-shirt in close 

proximity to the polls. The Hearing Officer credited their testimony on other issues but 

failed to make any credibility findings on this contradiction in the record. 

11. Throughout the Report, the Hearing Officer failed to make credibility findings adverse to 

the Union witnesses, particularly Mr. Guzman, though his testimony was contradicted by 

both Caceres and Carranza and by the Union’s own marketing director, Mr. Baiza.  The 

Hearing Officer further erred in failing to draw adverse inferences from the discredited 
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nature of Guzman’s testimony, including his false denial that he spoke to co-workers on 

at or near the polls, his false denial that he visited a co-worker’s home at the request of 

union marketing direct Baiza and was held out by the union as speaking on its behalf, and 

that he (Guzman) wore union insignia and spent an hour within 10 feet of the polling 

area, stationing himself at the entrance where every voter had to pass by him during that 

time. Hearing Officer’s Guide at 147-148.         

12. On page 11, the Hearing Officer erroneously found that even if Guzman was an agent of 

the union his stationing himself within 10 feet from the polling place and engaging in 

improper surveillance of the voters was not objectionable.  

13.  On page 11, based upon all of the erroneous findings cited above, the Hearing Officer 

erred in recommending that the Employer’s Objection 1 and Objection 2 be overruled in 

their entirety. 

 Wherefore, for the reasons set forth above and in the Employer’s Brief in Support of the 

Exceptions, the Hearing Officer’s Report on the Employer’s Objections should itself be 

overruled and the election should be set aside. 

 

      /s/ Maurice Baskin   
      Maurice Baskin 
      Littler Mendelson, P.C. 
      1150 17th St., N.W. 
      Washington, D.C. 20036 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
       
 
      Attorney for the Employer 
October 6, 2015 
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing exceptions have been served by electronic 

mail and/or first class mail on the following this 6th day of October, 2015: 

 

  Michael S. Melick 
  Barr & Camens 
  1025 Connecticut Ave., N.W., Suite 712 
  Washington D.C., 20036 
  Attorney for Painters District Council 51 
   

 
  Charles Posner 
  National Labor Relations Board 
  100 South Charles St., Suite 600 
  Baltimore, MD 21201 
  Charles.posner@nlrb.gov 
 

 
 
      /s/Maurice Baskin   
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
In the Matter of: 

THESIS PAINTING, INC., 

Employer 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Petitioner. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. 05-RC-155713 

 

 
EMPLOYER’S REQUEST FOR REVIEW 

 Thesis Painting, Inc. (“Thesis” or “the Employer”), by its attorneys, hereby submits its 

Request for Review of the Regional Director’s Decision and Certification of Representative in 

the above referenced matter, pursuant to Sections 102.67 and 102.69 of the Board’s Rules and 

Regulations.1  The Regional Director held that the Employer’s Objections should be overruled in 

their entirety, notwithstanding clear evidence of unlawful electioneering and surveillance during 

the election by union agents that should have required the election to be set aside under Milchem, 

Inc., 170 NLRB 362 (1968), and/or Nathan Katz Realty v. NLRB, 251 F.3d 981 (D.C. Cir. 2001), 

and related cases. Review should be granted under the criteria set forth in Section 102.67 

because the Regional Director’s departure from Board precedent raises a “substantial question of 

law or policy” and because the Regional Director made “clearly erroneous findings” on 

“substantial factual issues.” 

 

                                                 
1 The Record on Review is attached as an Appendix to this Request. 
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 I. The Regional Director Clearly Erred In Failing To Find Adan Guzman  
  And/Or Jose Raymundo Were Agents Of The Union. 
 
 As will be discussed in greater detail below, the record evidence establishes that two non-

employees, Adan Guzman and Jose Raymundo, engaged in improper electioneering and 

surveillance during the election within 10 feet of the polling area, where employees were waiting 

in line to vote, and even inside the polling area. The first substantial factual (and legal) question 

presented by this case is whether these non-employees were agents of the Union. The Regional 

Director clearly erred in failing to so find. (RD Dec. at 5-6). 

 As to Guzman’s agency status, employee Nelson Caceres credibly testified that Guzman 

visited the home of another employee, Jose Viera, to solicit an authorization card on behalf of the 

Union. (Tr. 14-16, 21, 30-31). Viera reported that Guzman showed him his paycheck from the 

unionized employer where he worked. (Tr. 15). Employee Jose Carranza Arias further testified 

that Guzman was known to “work for the union.” (Tr. 41-42). Guzman in his testimony admitted 

telling Viera he made more money at the unionized company in order to “help the union.” (Tr. 

60-61).  But he denied working for the union and denied making any pre-election visits to Thesis 

employees at the behest of the union. (Tr. 57-61). Guzman was contradicted in his claim to have 

acted alone, however, by the Petitioner’s own marketing director (and chief organizer), Mr. 

Baiza, who admitted that he did enlist Guzman to accompany him (“to come help me”) on a 

home organizing visit to Viera. (Tr.71-75). From Baiza’s testimony and that of the employee 

witnesses, it is clear that the union clothed Guzman with apparent authority to speak on its behalf 

and that he did so.   

 The Regional Director incorrectly characterized the evidence as showing only that Baiza 

“called Guzman prior to the election because Guzman knows the employees” and that Baiza 

“only wanted Guzman’s help in getting employees to open the door and listen to him” (Baiza). 
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(RD Dec. at 5). To the contrary, Guzman did more than just get employees to open the door; he 

spoke to the employees on the union’s behalf about how they could make more money working 

for a unionized contractor. (Tr. 60-61). Guzman engaged in such activity in the union marketing 

director’s presence, at the union’s behest, and was thereby clearly clothed with apparent 

authority to speak for the union.  The Regional Director further erred in claiming that the union 

failed to “hold Guzman out” in an organizing role. (RD Dec. at 5).  That is exactly what 

happened and that is how Guzman was perceived by employees Caceres and Viera – as a union 

organizer speaking at the behest of the union and on the union’s behalf. Again, union marketing 

director Baiza plainly brought Guzman to visit Viera for the purpose of having Guzman tell the 

latter on the union’s behalf that Viera would make more money working for the union. Baiza 

manifested by his joint presence with Guzman that Guzman was an agent of the Union speaking 

on the union’s behalf. The credited testimony thus established that the union manifested to at 

least one employee (who told other employees in the small voting unit) that Guzman had 

apparent authority to speak on the union’s behalf. The Regional Director’s finding on this critical 

issue was factually clearly erroneous. 

Because of the foregoing erroneous factual findings, the Regional Director erred on a 

substantial question of law or policy in failing to find Guzman to be the union’s agent. The 

Board has observed that agency principles must be expansively construed, including when 

questions of union responsibility are presented. Pratt Towers, Inc., 338 NLRB No. 8, slip op. at 

12 (2002), citing among other cases Longshoremen ILA (Coastal Stevedoring Co.), 313 NLRB 

412, 415 (1993).  In the latter case, the Board explained that under the Taft-Hartley Amendments 

to the Act, the common law of agency applies equally to employers and unions alike.2 As the 

                                                 
2  “Courts have concluded that under the NLRA, agency principles must be expansively construed, 
including when questions of union responsibility are presented.”  Id. at 415. 
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Board in Pratt Towers further explained: “[C]ommon law principles of agency incorporate 

principles of implied and apparent authority,” which is created “through a manifestation by the 

principal to a third party that supplies a reasonable basis for the latter to believe that the principal 

has authorized the alleged agent to do the acts in question.” Id. at 12.  

Thus, whether the specific acts performed were authorized or subsequently ratified by the 

Union is not controlling; rather, if there is apparent authority or a reasonable basis for the belief 

that the union has authorized the alleged agent to perform the acts in question, then agency 

principles impute responsibility to the union. Bellagio LLC, 359 NLRB No. 128 (2013) (apparent 

authority found);  Bloomfield Health Care Center, 352 NLRB 256 (2008); Pan-Oston Co., 336 

NLRB 305, 306 (2001); Bio-Medical of Puerto Rico, 269 NLRB 827, 828 (1984) (apparent 

authority found where the union allowed pro-union employee to speak on its behalf); see also 

NLRB v. L&J Equip. Co., Inc., 745 F.2d 224, 233 (3rd Cir. 1984) (holding that agency 

relationship exists between an employee and a union if “the union cloaked the employee with 

sufficient authority to create a perception among the rank-and-file that the employee acts on 

behalf of the union”); Kitchen Fresh, Inc. v. NLRB, 716 F.2d 351, 355 (6th Cir. 1983) (an 

individual can be held to be a union agent if the union instigated, authorized, solicited, ratified, 

condoned, or adopted the individual's actions or statements or clothed the individual with 

apparent authority to act on behalf of the union). 

The Regional Director distinguished some of the foregoing cases on their individual facts, but 

failed to address the agency standard described by the Board in these cases as a matter of policy and law. 

(RD Dec. at 5).  In particular, the Regional Director failed to apply correctly the basic agency principle of  

apparent authority, i.e., whether there was a reasonable basis for Thesis employees to believe that the 

union authorized Guzman to speak on the union’s behalf by enlisting him in its home visits, where he was 

accompanied by the chief union organizer.  Based on the union’s own admission to having enlisted 
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Guzman to make a joint organizing presentation to a Thesis employee at his home, where Guzman spoke 

on the union’s behalf, the agency standard of apparent authority was clearly met and the Regional 

Director clearly erred in failing to so find. 

  The Regional Director also erred in relying on the assertion that “pro-union individuals 

do not constitute union agents merely on the basis of their vocal and active union support.” (RD 

Dec. at 6, citing the Board’s holding in Cornell Forge Co., 339 NLRB 733 (2003)). First, in 

purporting to state the holding of Cornell Forge above, it must be observed that the Regional Director 

improperly changed the key word “employees” in the Board’s holding to “individuals.” Compare RD 

Dec. at 6 with 339 NLRB at 733. The actual holding of the case is in fact limited to “prounion 

employees.” Id. The difference is quite significant in the present case because it is undisputed that Mr. 

Guzman was not an employee when he made the home visit together with the chief union organizer and 

spoke on the union’s behalf.  Guzman was also not an employee when he engaged in unlawful 

electioneering and surveillance at the polls when the election took place. 

 In any event, unlike the pro-union employees so described in Cornell Forge Co., 339 

NLRB 733 (2003), Guzman’s agency status here is not based merely on the basis of his support 

for the union, but on the fact that Guzman was held out by the union marketing director as 

having authority to speak for the union on the subject of organizing in a joint home visit.  It is 

this apparent authority that makes Guzman an agent, not merely his support for the union as an 

employee (which he was not).  See also NLRB v. Georgetown Dress Corp., 537 F.2d 1239, 1244 

(4th Cir. 1976), in which the appeals court found apparent authority and held volunteer members 

of an in-plant organizing committee to be union agents whose misconduct vitiated the results of 

an election; see also Ky. Tenn. Clay Co. v. NLRB, 295 F.3d 436, 444 (4th Cir. 2002); NLRB v. 

Urban Telephone, 499 F.2d 239, 241 (7th Cir. 1974). The same principles compel a finding of 

agency here. 
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 For similar reasons, the Regional Director erred in failing to find that non-employee 

Raymundo was also a union agent. (RD Dec. at 6).  Again, Raymundo was no longer employed 

by the Employer, and he had no legitimate reason to be at the election except that the Union 

designated him as its observer and thereby vested him with apparent authority to act on its 

behalf. Detroit East, Inc., 349 NLRB 935, 936 (2007) (“It is well settled that election observers 

act as agents of the parties that they represent at the election.”). Like Guzman, Raymundo also 

wore a black shirt communicating a pro-union message and identifying him as one of the union’s 

agents. Though he took the shirt off at the request of the Board agent, this did not occur until 

after he was seen wearing it by employees lined up to vote. Raymundo’s role as a non-employee 

observer on behalf of the Union in and of itself gave him apparent authority to act on the Union’s 

behalf.  The Regional Director failed to address Raymundo’s non-employee status with the 

Employer or his agency role as the Union’s observer, and again clearly erred in failing to find 

that he was a union agent at the time of the election.   

  
 II. As Agents Of The Union, Both Guzman And Raymundo Clearly Engaged In  
  Electioneering Activity That Violated The Milchem Rule, Requiring The  
  Election To Be Set Aside. 
 
 Once it is recognized that either Guzman or Raymundo, or both, acted as union agents on 

election day, it is plain that the Milchem rule was violated in this case, and the Regional 

Director’s holding to the contrary is again clear error on a substantial matter of law and policy. 

Both Caceres and Carazzo credibly testified that Guzman, who admitted that he had previously 

resigned his employment and therefore had no justification for being present at the election, 

nevertheless showed up at the polling area and spent a full hour standing at the front entrance to 

the Employer’s office, approximately 10 feet from the conference room where the ballot box was 

located, together with and talking to employees who were waiting in line to vote. (Tr. 14-16). It 
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is undisputed that all the voters had to pass by Guzman in order to enter the polling area. (Id.). 

He was wearing a black union T-shirt and was separated from the polling area itself only by a 

glass door through which he was fully visible throughout the hour standing with and talking to 

employees who were lined up and entering to vote. (Id.).  

 At one point, Guzman himself entered the polling area to cast a (properly) challenged 

ballot, though he was clearly not eligible to vote, and during the voting process he was seen by 

Cacares talking to voters in a circus-like atmosphere so crowded and noisy that the Board agent 

was forced to call for the employees to quiet down.  (Tr. 24).  Employee Jose Viera reported to 

Caceres that Guzman was asking him and other employees why they were not returning his 

phone calls regarding the union, which was itself coercive. (Tr. 15, 23, 29).3  

 Based on these facts, the Regional Director should have found that union agent Guzman 

engaged in unlawful electioneering in direct proximity to the polls that required the election to be 

set aside. The Board has held that “conversation[s] with prospective voters waiting to cast their 

ballots, regardless of the content of the remarks exchanged, constitutes conduct which, in itself, 

necessitates a second election.” Milchem 170 NLRB 362 (1968). See also Boston Insulated Wire 

& Cable Co., 259 NLRB 1118 (1982) enf’d., 703 F. 2d 876 (5th Cir. 1983); Nathan Katz Realty, 

LLC v. NLRB, 251 F. 3d 981, 991-93 (D.C. Cir. 2001). Thus, Guzman’s conversation with Jose 

Viera within 10 feet of the polling area, while the employees were waiting in line to vote, in and 

of itself, compels setting aside the election, regardless of what Guzman said. Indeed, the 

presence of this non-employee union agent in the voting area wearing a union T-shirt constituted 

                                                 
3  The Regional Director made a clear error of fact in upholding the Hearing Officer’s finding that 
Guzman only stood in proximity to the polls for “only three to four minutes.” (RD Dec. at 6-7). To the 
contrary, employee Nelson Caceres plainly testified that Guzman and another unidentified union agent 
were present “almost the whole time of the voting at the glass door within 10 feet of the polls.” (Tr. 16). 
The “three to four minutes” to which the Regional Director refers was only the time spent by Guzman 
actually voting and standing inside the office area immediately adjacent to the conference room where the 
voting took place. (Tr. 24).   
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impermissible electioneering under the Milchem rule. The Regional Director failed properly to 

apply the Milchem rule’s strict laboratory conditions approach to electioneering by union agents. 

See also Star Expansion, 170 NLRB at 364-65; Claussen Baking, 134 NLRB 111, 112 (1961); 

Detroit Creamery Co., 60 NLRB 178, 179-80 (1945). 

 Contrary to the Regional Director’s Decision (at 7), the Board’s ruling in Boston 

Insulated Wire & Cable Co., supra, 259 NLRB at 1118, does not excuse the misconduct here.  In 

the Boston case, there was no testimony that the union electioneering occurred while employees 

were waiting in line or that the union agents themselves entered the polling area. In fact, the 

Board made a point of finding that neither of those facts occurred in the Boston case, whereas 

both elements are present here.  It is also significant that the employer in the Boston case 

expressly disclaimed any reliance on a strict application of the Milchem rule. See 259 NLRB 

1118, at n.6.  There has been no such disclaimer in the present case. Finally, the present case 

involved a much smaller voting unit than in Boston Insulated, meaning that employees were 

more likely to be intimidated by the presence of multiple union agents, both inside and in close 

proximity to the polls.4 

 Even if it were appropriate to consider other factors referred to by the Board in Boston 

Insulated, 259 NLRB at 1119, those factors support setting aside the election here. The 

electioneering here, unlike in Boston, was conducted by union agents both inside, adjacent to and 

extremely close to the voting area and was directed at employees waiting in line to vote. Also 

unlike Boston, the voters were not insulated from the union agents’ activity because two of the 

                                                 
4 There was also a third union agent present at the vote whose name was not known to Mr. Caceres, and 
whose actions were ignored by the Regional Director. In combination with the two known agents, the 
third man contributed to the improper electioneering that required the election to be set aside, particularly 
in light of the small size of the bargaining unit.  The unknown non-employee agent was testified about by 
Caceres and complained about by another employee named Salvador on the day of the election. (Tr. 28-
31). 
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agents entered the voting area itself, one to act as a non-employee observer for the union, and the 

other for the illegitimate purpose of casting a ballot as a non-employee.  No similar activity 

occurred in Boston Insulated, and the Regional Director clearly erred in claiming the facts of that 

case were “indistinguishable.” 

 For similar reasons, the Hearing Officer erred by failing to find that Guzman engaged in 

improper surveillance by stationing himself at the front entrance to the polling area in such a way 

that all the voters had to pass by him in order to cast their ballots.  See Nathan Katz Realty, LLC 

v. NLRB, 251 F.3d 981, 991-93 (D.C. Cir. 2001); Electric Hose and Rubber Co., 262 NLRB 

186, 216 (1982); Performance Measurements Co., 148 NLRB 1657, 1659, sup. By 149 NLRB 

1451 (1964). In Performance Measurements, the Board held that the continued presence of the 

Employer’s president at a location where employees were required to pass in order to enter the 

polling place was improper conduct, even though no electioneering occurred.  Likewise in 

Electric Hose, a supervisor stood at a section of a plant where employees had to pass in order to 

reach a voting area, and again the Board held that such conduct without more, constituted 

unlawful conduct during an election.  Based on these precedents, the D.C. Circuit in Nathan Katz 

Realty held that union agents engaged in objectionable conduct when they sat in their car outside 

a church where voting was being held, such that employees had to pass under the agents’ 

surveillance in order to reach the polls, even though the union agents engaged in no 

electioneering.  For the same reasons, union agent Guzman engaged in unlawful surveillance in 

the present case and the election must be set aside.5 

                                                 
5 Contrary to the Regional Director’s Decision, at 7, n.4, Nathan Katz is not distinguishable based on the 
existence of a no electioneering area in that case. The court did not base its decision on the no 
electioneering area, but on the fact that the union agents, who sat in their car at a significantly greater 
distance than occurred here, were positioned in a place where employees had to pass in order to vote. 251 
F.3d at 991-3. 
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 Similarly, the Regional Director erroneously found that union observer and agent 

Raymundo did not engage in prohibited electioneering when he walked by a line of 10 

employees waiting to vote in the election wearing a black union T-shirt. (RD Dec. 6-7). To the 

contrary, the credited testimony established that union observer Raymundo, another non-

employee who was not eligible to vote in the election, wore a black union shirt into the voting 

area until asked by the Board agent to remove it. Still wearing the union shirt, Raymundo then 

walked by the large group of employees waiting to vote (constituting almost half of the unit), and 

in this manner communicated his pro-union message to the employees within 10 feet of the 

voting area prior to changing his shirt and returning to act as the union’s observer. This 

constituted prohibited electioneering inside and in proximity to the polls that required the 

election to be set aside. 

 Conclusion 

 Wherefore, for the reasons set forth above, the Board should grant review and set aside 

the Regional Director’s Decision certifying the results of the election.  The election itself should 

be set aside.  

      Respectfully submitted, 

      /s/ Maurice Baskin   
      Maurice Baskin 
      Littler Mendelson, P.C. 
      1150 17th St., N.W. 
      Washington, D.C. 20036 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
       
 
      Attorney for the Employer 
November 16, 2015 
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing Request for Review and Appendix containing 

the record on review have been served by electronic mail and/or first class mail on the following 

this 16th day of November, 2015: 

 

  Michael S. Melick 
  Barr & Camens 
  1025 Connecticut Ave., N.W., Suite 712 
  Washington D.C., 20036 
  Attorney for Painters District Council 51 
   

 
  Charles Posner 
  National Labor Relations Board 
  100 South Charles St., Suite 600 
  Baltimore, MD 21201 
  Charles.posner@nlrb.gov 
 

 
 
      /s/Maurice Baskin   
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THESIS PAINTING, INC.
Employer

and Case 05-RC-155713

INTERNATIONAL UNION OF PAINTERS 
AND ALLIED TRADES, AFL-CIO,
DISTRICT COUNCIL 51

Petitioner

ORDER

The Employer’s Request for Review of the Regional Director’s Decision and 
Certification of Representative is denied, as it raises no substantial issues warranting review.1

MARK GASTON PEARCE, CHAIRMAN 

KENT Y. HIROZAWA, MEMBER

LAUREN McFERRAN, MEMBER

Dated, Washington, D.C., March 24, 2016

1 In denying review, we agree with the Regional Director’s finding that Adan Guzman was 
not an agent of the Petitioner, and therefore that his conduct during the election was not 
objectionable under Milchem, Inc., 170 NLRB 362 (1968). We need not pass on the Regional 
Director’s alternate finding that, even if Guzman were an agent, his conduct would not have 
violated Milchem. In addition, although Jose Raymundo may have been the Petitioner’s limited 
agent during the election while he served as the Petitioner’s observer, see Dubovsky & Sons, 
Inc., 324 NLRB 1068 (1997), his wearing of a union t-shirt before the election started was not 
objectionable.  See also Larkwood Farms, 178 NLRB 226 (1969)(an observer’s mere wearing of 
campaign insignia is not objectionable).
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UNITED STATES OF AMERICA                         
BEFORE THE                                                    

NATIONAL LABOR RELATIONS BOARD REGION 5  

THESIS PAINTING, INC. 

and 

INTERNATIONAL UNION OF PAINTERS AND 
ALLIED TRADES, AFL-CIO, DISTRICT 
COUNCIL 51 

 

CASE NOS. 5-CA-172905                     

 

RESPONDENT THESIS PAINTING’S ANSWER TO COMPLAINT 

 

 Respondent Thesis Painting, Inc. (“Respondent Thesis”), hereby files this Answer to the 

General Counsel’s Complaint, as follows: 

 1. Without knowledge and therefore denied. 

 2. (a) Admitted.  

  (b) Admitted. 

  (c) Admitted. 
 
 3. Admitted.   
 
 4. Admitted. 
 
 5. Admitted. 
 
 6. (a) Admitted. 
 
  (b) Admitted. 
 
  (c) Admitted. 
  
  (d) Denied. 
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 7. Admitted that the Union requested bargaining. Denied that the Union has been  
 
  properly certified as the exclusive collective-bargaining representative of the Unit. 
 
 8. Admitted that Respondent has refused to recognize and bargain with the Union.  

  Denied that the Union has been properly certified as the exclusive collective- 

  bargaining representative of the Unit. 

 9. Denied. 

 10. Denied. 

 Respondent Thesis denies that the General Counsel and/or the Charging Party are entitled 

to any of the requested remedies.   

  
AFFIRMATIVE DEFENSES 

 
 1. The Complaint is not substantially justified within the meaning of the Equal 

Access to Justice Act (EAJA). 

 2. The Complaint is largely redundant with and closely related to the Amended 

Complaint filed against the Respondent in Case No. 5-CA-167137, including numerous 

allegations which Respondent has previously answered.  Such piecemeal litigation of related 

unfair labor practices violates Respondent’s right to due process and/or constitutes double 

jeopardy and/or abuse of the Board’s processes and is barred on that basis. See Jefferson 

Chemical Co., 200 NLRB 992 (1972) (and cases citing thereto). 

 3. The Board’s certification of the Charging Party as the representative of the 

Respondent’s employees, and the failure to overturn the results of the election, was invalid, 

arbitrary, and capricious and departed from precedent without justification, for the reasons stated 

in Respondent’s objections to the election and Request for Review. More specifically, the Board 
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and Regional Director erred in failing to find that the Union, through its agents, engaged in 

unlawful surveillance and/or electioneering during the election, and that the individuals who 

engaged in such improper activity were in fact the Union’s agents.  

 4. The Board’s certification of the Charging Party as the representative of the 

Respondent’s employees was also invalid because the election was conducted pursuant to rule 

changes that were contrary to the Act and arbitrary and capricious in violation of the 

Administrative Procedure Act, for reasons more fully set forth in the briefs of Appellants in the 

pending case of Associated Builders and Contractors v. NLRB, 15-50497 (5th Cir. appeal 

pending).   

 Wherefore, Respondent Thesis is entitled to an Order dismissing the Complaint with 

prejudice, and/or judgment in its favor, together with an award of attorneys’ fees in such 

amounts as are authorized by the EAJA. 

 

      Respectfully submitted, 

      /s/ Maurice Baskin   

      Maurice Baskin 
      Littler Mendelson, P.C. 
      815 Connecticut Ave., N.W. 
      Washington, D.C. 20006 
      202-772-2526 
      mbaskin@littler.com 

      Attorney for Respondent Thesis   
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CERTIFICATE OF SERVICE 
 

 I hereby certify that copies of the foregoing Answer to Complaint were served on the 

following by email and U.S. mail this 17th day of May, 2016: 

 

 Mr. Sandro Baiza 
 International Union of Painters & Allied 
 Trades, Dist. Council 51, AFL-CIO 
 4700 Boston Way 
 Lanham, MD 20706-4311 
 Charging Party 
 
  
 Charles Posner, Regional Director 
 NLRB, Region 5 
 Bank of America Center – Tower II 
 100 South Charles Street, Suite 600 
 Baltimore, MD 21201 
 
 
      /s/ Maurice Baskin_____________ 
      Maurice Baskin 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

THESIS PAINTING, INC.  

and Case 05-CA-172905 
 INTERNATIONAL UNION OF PAINTERS AND 

ALLIED TRADES, AFL-CIO, DISTRICT 
COUNCIL 51 

 
MOTION TO TRANSFER CASE TO THE BOARD  

AND FOR SUMMARY JUDGMENT 
 
Pursuant to Sections 102.24 and 102.50 of the Board’s Rules and Regulations and 

Statement of Standard Procedure, Series 8, as amended, herein called the Rules, counsel for the 

General Counsel respectfully moves that the National Labor Relations Board, herein called the 

Board: (1) transfer this case and continue the proceedings before the Board; (2) deem the 

allegations set forth in the Complaint and Notice of Hearing issued on April 28, 2016, as 

admitted to be true without the taking of evidence supporting the allegations in the Complaint 

and Notice of Hearing; and (3) grant summary judgment and issue a Decision and Order herein 

on the basis of the following: 

1. On July 9, 2015, the International Union of Painters and Allied Trades, AFL-CIO, 

District Council 51, herein called the Union, filed a Petition in Case 05-RC-155713, seeking to 

represent a Unit consisting of all full time and regular part time painters employed by Thesis 

Painting, herein called Respondent.  See Exhibit 1.   

2. On July 31, 2015, a representation election was conducted among the employees in the 

Unit.   
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3. On August 3, 2015, the parties were served with a Tally of Ballots showing that, of 

approximately 32 eligible voters, 21 votes were cast for the Union, 11 votes were cast against the 

Union, and there were 5 challenged ballots that were not determinative.  See Exhibit 2. 

4. On August 7, 2015, the Respondent filed Objections to the Conduct of the Election and to 

Conduct Affecting the Results of the Election.  See Exhibit 3. 

5. A hearing on the Respondent’s objections was held on August 21, 2015. 

6. On November 2, 2015, the Regional Director for Region Five issued a Decision and 

Certification of Representative, overruling Respondent’s objections and certifying the Union as 

the exclusive collective-bargaining representative of following unit: All full-time and regular 

part-time painters and lead painters employed by the employer, excluding all estimators, office-

clerical employees, managerial employees, professional employees, guards and supervisors as 

defined in the Act.  See Exhibit 4. 

7. By letter dated November 5, 2015, the Union requested that Respondent bargain 

collectively with the Union as the exclusive collective-bargaining representative of the Unit.  See 

Exhibit 5. 

8. Respondent failed to respond to the Union’s letter dated November 5, 2016, or to bargain 

collectively with the Union.   

9. On November 16, 2015, Respondent submitted a Request for Review of the Regional 

Director’s Decision and Certification of Representative.  See Exhibit 6. 

10. On March 24, 2016, the Board denied Respondent’s Request for Review of the Regional 

Director’s Decision and Certification of Representative, finding it raised no substantial issues 

warranting review.  See Exhibit 7. 
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11. By letter dated March 28, 2016, the Union again requested that Respondent bargain 

collectively with the Union as the exclusive collective-bargaining representative of the Unit.  See 

Exhibit 8. 

12. Since about March 28, 2016, Respondent has failed and refused to recognize and bargain 

with the Union as the exclusive collective-bargaining representative of the Unit. 

13. On March 30, 2016, the Union filed a charge in Case 05-CA-172905, alleging that 

Respondent violated Section 8(a)(1) and (5) of the Act.  See Exhibit 9.  The charge was served 

on Respondent by regular mail on March 31, 2016.  See Exhibit 10. 

14. On April 28, 2016, the Regional Director for Region Five issued a Complaint and Notice 

of Hearing alleging, in pertinent part, that since on or about March 28, 2016, Respondent has 

failed and refused to recognize and bargain with the Union as the exclusive collective-bargaining 

representative of the Unit for which the Union is certified.  See Exhibit 11.  The Complaint and 

Notice of Hearing was served on Respondent on April 28, 2016.  See Exhibit 12. 

15. On May 17, 2016, Respondent filed an Answer to the Complaint, in which it admitted the 

following: (a) Respondent is a corporation with an office and place of business in Springfield, 

Virginia, Respondent’s facility, and has been engaged in the business of providing commercial 

painting services; (b) in conducting its operations during the 12-month period ending March 31, 

2016, Respondent performed services valued in excess of $50,000 in States other than the State 

of Virginia; (c) at all material times, it has been an employer engaged in commerce within the 

meaning of Sections 2(2), (6), and (7) of the Act; (d) at all material times, the Union has been a 

labor organization within the meaning of Section 2(5) of the Act; (e) at all material times, 

Angelo Spyridakis has held the position of Respondent’s Owner and President, and has been a 

supervisor and agent of Respondent within the meaning of Sections 2(11) and (13) of the Act; (f) 
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at all material times, Bobby Spyridakis has held the position of Respondent’s Vice-President, 

and has been a supervisor and agent of Respondent within the meaning of Sections 2(11) and 

(13) of the Act; (g) at all material times, Jorge Trilla has held the position of Respondent’s 

Supervisor, and has been a supervisor and agent of Respondent within the meaning of Sections 

2(11) and (13) of the Act; (h) at all material times, Tony (last name unknown) has held the 

position of Respondent’s Supervisor, and has been a supervisor and agent of Respondent within 

the meaning of Sections 2(11) and (13) of the Act; (i) the following employees of Respondent 

(the Unit) constitute a unit appropriate for the purposes of collective bargaining within the 

meaning of Section 9(b) of the Act: All full-time and regular part-time painters and lead painters 

employed by the employer, excluding all estimators, office-clerical employees, managerial 

employees, professional employees, guards and supervisors as defined in the Act; (j) on July 31, 

2015, a representation election was conducted among the employees in the Unit, and on 

November 2, 2015, the Union was certified as the exclusive collective-bargaining representative 

of the Unit; (k) on November 16, 2015, Respondent submitted a Request for Review of the 

Regional Director's Decision and Certification of Representative; (l) on March 24, 2016, the 

Board denied Respondent's Request for Review of the Regional Director's Decision and 

Certification of Representative; (m) about March 28, 2016, the Charging Party, by letter, 

requested that Respondent bargain collectively with the Charging Party; and (n) since about 

March 28, 2016, Respondent has failed and refused to recognize and bargain with the Charging 

Party.  See Exhibit 13. 

16. Respondent’s Answer fails to raise any genuine issues of material fact, as Respondent 

admits it has failed and refused to recognize and bargain with the Union as the exclusive, 

collective-bargaining representative of the Unit.   
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17. Respondent’s first affirmative defense alleges that the Complaint is not substantially 

justified within the meaning of the Equal Access to Justice Act (EAJA).  Since Respondent 

admitted to its refusal to bargain with the certified representative of the Unit, no genuine issues 

of material fact exist regarding Counsel for the General Counsel’s substantial justification for 

issuing the Complaint.  Pierce v. Underwood, 487 U.S. 552, 565 (1988); Laborers Funds Admin. 

Office of N. California, Inc., 302 NLRB 1031 (1991).  Counsel for the General Counsel therefore 

requests that the Board, after transferring this proceeding to itself, strike Respondent’s first 

defense, or in the alternative, disregard this defense. 

18. Respondent’s second affirmative defense alleges that, pursuant to Jefferson Chemical 

Co., 200 NLRB 992 (1972) (and cases citing thereto), litigation of the allegations in the instant 

charge should be barred, as the allegations are redundant with and closely related to the 

Amended Complaint filed against Respondent in Case 05-CA-167137.  Contrary to 

Respondent’s claim, the conduct at issue in Case 05-CA-167137 (Respondent’s unilateral layoff 

of employees since about August 7, 2015) represents a separate and distinct violation of the Act 

than that alleged in the instant case (a test of the certification arising out of Case 05-RC-155713).  

Since the General Counsel is not attempting to twice litigate the same conduct as a violation of 

different sections of the Act or to relitigate the same charge in different cases, the decision to 

separately litigate the allegations in the instant Complaint is within the discretion of the General 

Counsel.  U-Haul Co. of Nevada, 345 NLRB 1301 (2005).  As such, counsel for the General 

Counsel requests that the Board, after transferring this proceeding to itself, strike Respondent’s 

second defense, or in the alternative, disregard this defense. 

19. Respondent’s third and fourth affirmative defenses allege issues already presented by 

Respondent in the representation proceedings in Case 05-RC-155713.  Where, as here, a party 
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fails to meet and bargain following certification by the Board, it is the Board’s policy that absent 

newly discovered or previously unavailable evidence or special circumstances, the party is not 

allowed to relitigate, in a proceeding alleging unfair labor practices, issues that were, or could 

have been, litigated in a prior representation proceeding.  Westinghouse Broadcasting Co., Inc., 

218 NLRB 693, 694 (1975); Keco Industries, Inc., 191 NLRB 257, 258 (1971).  Here, 

Respondent does not argue that there is newly discovered or previously unavailable evidence or 

special circumstances.  Counsel for the General Counsel therefore requests that the Board, after 

transferring this proceeding to itself, strike Respondent’s third and fourth defenses, or in the 

alternative, disregard these defenses. 

20. Because no genuine issue of material fact exists in this case and Respondent has not 

shown that newly discovered, relevant evidence is now available, the Board should transfer this 

case and continue the proceedings before it; deem the allegations set forth in the Complaint to be 

true without receiving evidence; grant summary judgment; and issue a Decision and Order.  It is 

respectfully requested that the Board make its findings of fact based on the allegations in the 

Complaint and conclude that, as a matter of law, Respondent has violated Sections 8(a)(1) and 

(5) of the Act as alleged in the Complaint and order an appropriate remedy, including an order 

that the initial certification year shall be deemed to begin on the date Respondent commences to 

bargain in good faith with the Union as the certified collective-bargaining representative of the 

employees in the appropriate unit.  Campbell Soup Co., 224 NLRB 13, 15 (1976). 

Dated at Baltimore, Maryland, this 24th day of May, 2016. 

Respectfully Submitted, 

/s/ Andrea J. Vaughn 
Andrea J. Vaughn 
Counsel for General Counsel 
National Labor Relations Board, Region 5 
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Bank of America Center – Tower II 
100 South Charles Street 
Suite 600 
Baltimore, Maryland 21201 
Telephone: (410) 962-0676 
Facsimile: (410) 962-2198 
Email: andrea.vaughn@nlrb.gov  
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CERTIFICATE OF SERVICE 
 

 This is to certify that on May 24, 2016, copies of the General Counsel’s Motion to 
Transfer Case to the Board and for Summary Judgment were served by e-mail and U.S. mail to: 

 
Maury Baskin, Esq. 
Littler, Mendelson, P.C. 
815 Connecticut Avenue, N.W.  
Suite 400 
Washington, DC 20006 
MBaskin@littler.com  
 
Sandro Baiza 
International Union of Painters and Allied Trades, AFL-CIO 
4700 Boston Way 
Lanham, MD 20706 
sbaiza@verizon.net 
 
 

/s/ Andrea Vaughn 
Counsel for General Counsel 
National Labor Relations Board, Region 5 
Bank of America Center – Tower II 
100 South Charles Street 
Suite 600 
Baltimore, Maryland 21201 
Telephone: (410) 962-0676 
Facsimile: (410) 962-2198 
Email: andrea.vaughn@nlrb.gov  
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APPENDIX: LIST OF EXHIBITS 

Exhibit 1     Petition filed July 9, 2015 

Exhibit 2     Tally of Ballots 

Exhibit 3     Respondent’s Objections to Conduct of the Election 

Exhibit 4 Region Five Decision and Certification of 
Representative 

Exhibit 5 November 5, 2016 Union letter to Respondent 
requesting bargaining 

Exhibit 6 Respondent’s Request for Review 

Exhibit 7 Board Order denying Respondent’s Request for 
Review 

Exhibit 8 March 28, 2016 Union letter to Respondent 
requesting bargaining 

Exhibit 9 Charge filed March 30, 2016 

Exhibit 10 Service of Charge on March 31, 2016 

Exhibit 11 Complaint and Notice of Hearing 

Exhibit 12 Service of Complaint and Notice of Hearing 

Exhibit 13 Respondent’s Answer to Complaint and Notice of 
Hearing 
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From: Ksander, Katrina H.
To: "Tony Skogen"; "Sandro Baiza"
Subject: Thesis Painting Tally of Ballots
Date: Monday, August 03, 2015 11:46:00 AM
Attachments: TOB.05-RC-155713.Tally of Ballots 7.31.15.pdf

Please see attached Tally of Ballots from 7.31.15
 

Katrina H. Ksander
Senior Field Attorney
 
National Labor Relations Board
Region 5, Washington Resident Office
1015 Half Street, SE, Suite 6020
Washington D.C. 20570
 
Direct: 202-273-2962
Fax: 202-208-3013
katrina.ksander@nlrb.gov
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

In the Matter of: 

THESIS PAINTING, INC., 

Employer 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Petitioner. 

:
:
:
:
:
:
:
:
:
:

Case No. 05-RC-155713 

 

EMPLOYER’S OBJECTIONS TO THE CONDUCT OF THE ELECTION AND 
TO CONDUCT AFFECTING THE RESULTS OF THE ELECTION 

 Pursuant to the Rules and Regulations of the National Labor Relations Board including 

section 102.69(a) thereof, Thesis Painting, Inc., the Employer in the above-captioned matter 

hereby files the following Objections to the Conduct of the Election and to Conduct Affecting 

the Results of the Election in connection with the election conducted by Region 5 on July 31, 

2015.  Also filed today with these Objections is the Employer’s Statement of Position and 

Evidence in Support of Objections to the Election. 

The Employer alleges that the following conduct improperly affected the election and 

requires that the election be set aside and that a new election be held: 

 1. During the election, the Union, through its agents and/or representatives, or 

engaged in improper electioneering, pressure, or surveillance immediately outside the polling 

area while the polls were open and while employees were waiting to vote or on their way to vote. 

2. During the election, the Union, through employees who were its agents and/or 

representatives, or alternatively through employees who supported the Union, engaged in 
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improper electioneering, pressure or surveillance of voters within or immediately outside the 

polling area while the polls were open and while employees were waiting to vote or on their way 

to vote. 

 Based upon each of the foregoing Objections, or in combination thereof, the Employer 

respectfully submits that the election must be set aside and a new election held. 

 

       Respectfully submitted,    

      /s/ Maurice Baskin 
      Maurice Baskin 

Mark Eskenazi 
      Littler Mendelson, P.C. 
      1150 17th St., N.W. 
      Washington, D.C. 20036 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
      meskenazi@littler.com 
 
      Attorneys for the Employer 
August 7, 2014 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Objections to the Conduct of the Election and to 

Conduct Affecting the Results of the Election have been served on the following, this 7th day of 

August, 2015: 

 
Sandro Baiza, Marketing Representative 
International Union of Painters and Allied Trades, AFL-CIO, 
District Council 51 
4700 Boston Way 
Lanham, MD 20706 
 
 
      /s/ Maurice Baskin   
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
In the Matter of: 

THESIS PAINTING, INC., 

Employer 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Petitioner. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. 05-RC-155713 

 

 
EMPLOYER’S REQUEST FOR REVIEW 

 Thesis Painting, Inc. (“Thesis” or “the Employer”), by its attorneys, hereby submits its 

Request for Review of the Regional Director’s Decision and Certification of Representative in 

the above referenced matter, pursuant to Sections 102.67 and 102.69 of the Board’s Rules and 

Regulations.1  The Regional Director held that the Employer’s Objections should be overruled in 

their entirety, notwithstanding clear evidence of unlawful electioneering and surveillance during 

the election by union agents that should have required the election to be set aside under Milchem, 

Inc., 170 NLRB 362 (1968), and/or Nathan Katz Realty v. NLRB, 251 F.3d 981 (D.C. Cir. 2001), 

and related cases. Review should be granted under the criteria set forth in Section 102.67 

because the Regional Director’s departure from Board precedent raises a “substantial question of 

law or policy” and because the Regional Director made “clearly erroneous findings” on 

“substantial factual issues.” 

 

                                                 
1 The Record on Review is attached as an Appendix to this Request. 
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 I. The Regional Director Clearly Erred In Failing To Find Adan Guzman  
  And/Or Jose Raymundo Were Agents Of The Union. 
 
 As will be discussed in greater detail below, the record evidence establishes that two non-

employees, Adan Guzman and Jose Raymundo, engaged in improper electioneering and 

surveillance during the election within 10 feet of the polling area, where employees were waiting 

in line to vote, and even inside the polling area. The first substantial factual (and legal) question 

presented by this case is whether these non-employees were agents of the Union. The Regional 

Director clearly erred in failing to so find. (RD Dec. at 5-6). 

 As to Guzman’s agency status, employee Nelson Caceres credibly testified that Guzman 

visited the home of another employee, Jose Viera, to solicit an authorization card on behalf of the 

Union. (Tr. 14-16, 21, 30-31). Viera reported that Guzman showed him his paycheck from the 

unionized employer where he worked. (Tr. 15). Employee Jose Carranza Arias further testified 

that Guzman was known to “work for the union.” (Tr. 41-42). Guzman in his testimony admitted 

telling Viera he made more money at the unionized company in order to “help the union.” (Tr. 

60-61).  But he denied working for the union and denied making any pre-election visits to Thesis 

employees at the behest of the union. (Tr. 57-61). Guzman was contradicted in his claim to have 

acted alone, however, by the Petitioner’s own marketing director (and chief organizer), Mr. 

Baiza, who admitted that he did enlist Guzman to accompany him (“to come help me”) on a 

home organizing visit to Viera. (Tr.71-75). From Baiza’s testimony and that of the employee 

witnesses, it is clear that the union clothed Guzman with apparent authority to speak on its behalf 

and that he did so.   

 The Regional Director incorrectly characterized the evidence as showing only that Baiza 

“called Guzman prior to the election because Guzman knows the employees” and that Baiza 

“only wanted Guzman’s help in getting employees to open the door and listen to him” (Baiza). 
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(RD Dec. at 5). To the contrary, Guzman did more than just get employees to open the door; he 

spoke to the employees on the union’s behalf about how they could make more money working 

for a unionized contractor. (Tr. 60-61). Guzman engaged in such activity in the union marketing 

director’s presence, at the union’s behest, and was thereby clearly clothed with apparent 

authority to speak for the union.  The Regional Director further erred in claiming that the union 

failed to “hold Guzman out” in an organizing role. (RD Dec. at 5).  That is exactly what 

happened and that is how Guzman was perceived by employees Caceres and Viera – as a union 

organizer speaking at the behest of the union and on the union’s behalf. Again, union marketing 

director Baiza plainly brought Guzman to visit Viera for the purpose of having Guzman tell the 

latter on the union’s behalf that Viera would make more money working for the union. Baiza 

manifested by his joint presence with Guzman that Guzman was an agent of the Union speaking 

on the union’s behalf. The credited testimony thus established that the union manifested to at 

least one employee (who told other employees in the small voting unit) that Guzman had 

apparent authority to speak on the union’s behalf. The Regional Director’s finding on this critical 

issue was factually clearly erroneous. 

Because of the foregoing erroneous factual findings, the Regional Director erred on a 

substantial question of law or policy in failing to find Guzman to be the union’s agent. The 

Board has observed that agency principles must be expansively construed, including when 

questions of union responsibility are presented. Pratt Towers, Inc., 338 NLRB No. 8, slip op. at 

12 (2002), citing among other cases Longshoremen ILA (Coastal Stevedoring Co.), 313 NLRB 

412, 415 (1993).  In the latter case, the Board explained that under the Taft-Hartley Amendments 

to the Act, the common law of agency applies equally to employers and unions alike.2 As the 

                                                 
2  “Courts have concluded that under the NLRA, agency principles must be expansively construed, 
including when questions of union responsibility are presented.”  Id. at 415. 
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Board in Pratt Towers further explained: “[C]ommon law principles of agency incorporate 

principles of implied and apparent authority,” which is created “through a manifestation by the 

principal to a third party that supplies a reasonable basis for the latter to believe that the principal 

has authorized the alleged agent to do the acts in question.” Id. at 12.  

Thus, whether the specific acts performed were authorized or subsequently ratified by the 

Union is not controlling; rather, if there is apparent authority or a reasonable basis for the belief 

that the union has authorized the alleged agent to perform the acts in question, then agency 

principles impute responsibility to the union. Bellagio LLC, 359 NLRB No. 128 (2013) (apparent 

authority found);  Bloomfield Health Care Center, 352 NLRB 256 (2008); Pan-Oston Co., 336 

NLRB 305, 306 (2001); Bio-Medical of Puerto Rico, 269 NLRB 827, 828 (1984) (apparent 

authority found where the union allowed pro-union employee to speak on its behalf); see also 

NLRB v. L&J Equip. Co., Inc., 745 F.2d 224, 233 (3rd Cir. 1984) (holding that agency 

relationship exists between an employee and a union if “the union cloaked the employee with 

sufficient authority to create a perception among the rank-and-file that the employee acts on 

behalf of the union”); Kitchen Fresh, Inc. v. NLRB, 716 F.2d 351, 355 (6th Cir. 1983) (an 

individual can be held to be a union agent if the union instigated, authorized, solicited, ratified, 

condoned, or adopted the individual's actions or statements or clothed the individual with 

apparent authority to act on behalf of the union). 

The Regional Director distinguished some of the foregoing cases on their individual facts, but 

failed to address the agency standard described by the Board in these cases as a matter of policy and law. 

(RD Dec. at 5).  In particular, the Regional Director failed to apply correctly the basic agency principle of  

apparent authority, i.e., whether there was a reasonable basis for Thesis employees to believe that the 

union authorized Guzman to speak on the union’s behalf by enlisting him in its home visits, where he was 

accompanied by the chief union organizer.  Based on the union’s own admission to having enlisted 
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Guzman to make a joint organizing presentation to a Thesis employee at his home, where Guzman spoke 

on the union’s behalf, the agency standard of apparent authority was clearly met and the Regional 

Director clearly erred in failing to so find. 

  The Regional Director also erred in relying on the assertion that “pro-union individuals 

do not constitute union agents merely on the basis of their vocal and active union support.” (RD 

Dec. at 6, citing the Board’s holding in Cornell Forge Co., 339 NLRB 733 (2003)). First, in 

purporting to state the holding of Cornell Forge above, it must be observed that the Regional Director 

improperly changed the key word “employees” in the Board’s holding to “individuals.” Compare RD 

Dec. at 6 with 339 NLRB at 733. The actual holding of the case is in fact limited to “prounion 

employees.” Id. The difference is quite significant in the present case because it is undisputed that Mr. 

Guzman was not an employee when he made the home visit together with the chief union organizer and 

spoke on the union’s behalf.  Guzman was also not an employee when he engaged in unlawful 

electioneering and surveillance at the polls when the election took place. 

 In any event, unlike the pro-union employees so described in Cornell Forge Co., 339 

NLRB 733 (2003), Guzman’s agency status here is not based merely on the basis of his support 

for the union, but on the fact that Guzman was held out by the union marketing director as 

having authority to speak for the union on the subject of organizing in a joint home visit.  It is 

this apparent authority that makes Guzman an agent, not merely his support for the union as an 

employee (which he was not).  See also NLRB v. Georgetown Dress Corp., 537 F.2d 1239, 1244 

(4th Cir. 1976), in which the appeals court found apparent authority and held volunteer members 

of an in-plant organizing committee to be union agents whose misconduct vitiated the results of 

an election; see also Ky. Tenn. Clay Co. v. NLRB, 295 F.3d 436, 444 (4th Cir. 2002); NLRB v. 

Urban Telephone, 499 F.2d 239, 241 (7th Cir. 1974). The same principles compel a finding of 

agency here. 

- 202 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 205 of 256



 6 
  

 

 For similar reasons, the Regional Director erred in failing to find that non-employee 

Raymundo was also a union agent. (RD Dec. at 6).  Again, Raymundo was no longer employed 

by the Employer, and he had no legitimate reason to be at the election except that the Union 

designated him as its observer and thereby vested him with apparent authority to act on its 

behalf. Detroit East, Inc., 349 NLRB 935, 936 (2007) (“It is well settled that election observers 

act as agents of the parties that they represent at the election.”). Like Guzman, Raymundo also 

wore a black shirt communicating a pro-union message and identifying him as one of the union’s 

agents. Though he took the shirt off at the request of the Board agent, this did not occur until 

after he was seen wearing it by employees lined up to vote. Raymundo’s role as a non-employee 

observer on behalf of the Union in and of itself gave him apparent authority to act on the Union’s 

behalf.  The Regional Director failed to address Raymundo’s non-employee status with the 

Employer or his agency role as the Union’s observer, and again clearly erred in failing to find 

that he was a union agent at the time of the election.   

  
 II. As Agents Of The Union, Both Guzman And Raymundo Clearly Engaged In  
  Electioneering Activity That Violated The Milchem Rule, Requiring The  
  Election To Be Set Aside. 
 
 Once it is recognized that either Guzman or Raymundo, or both, acted as union agents on 

election day, it is plain that the Milchem rule was violated in this case, and the Regional 

Director’s holding to the contrary is again clear error on a substantial matter of law and policy. 

Both Caceres and Carazzo credibly testified that Guzman, who admitted that he had previously 

resigned his employment and therefore had no justification for being present at the election, 

nevertheless showed up at the polling area and spent a full hour standing at the front entrance to 

the Employer’s office, approximately 10 feet from the conference room where the ballot box was 

located, together with and talking to employees who were waiting in line to vote. (Tr. 14-16). It 
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is undisputed that all the voters had to pass by Guzman in order to enter the polling area. (Id.). 

He was wearing a black union T-shirt and was separated from the polling area itself only by a 

glass door through which he was fully visible throughout the hour standing with and talking to 

employees who were lined up and entering to vote. (Id.).  

 At one point, Guzman himself entered the polling area to cast a (properly) challenged 

ballot, though he was clearly not eligible to vote, and during the voting process he was seen by 

Cacares talking to voters in a circus-like atmosphere so crowded and noisy that the Board agent 

was forced to call for the employees to quiet down.  (Tr. 24).  Employee Jose Viera reported to 

Caceres that Guzman was asking him and other employees why they were not returning his 

phone calls regarding the union, which was itself coercive. (Tr. 15, 23, 29).3  

 Based on these facts, the Regional Director should have found that union agent Guzman 

engaged in unlawful electioneering in direct proximity to the polls that required the election to be 

set aside. The Board has held that “conversation[s] with prospective voters waiting to cast their 

ballots, regardless of the content of the remarks exchanged, constitutes conduct which, in itself, 

necessitates a second election.” Milchem 170 NLRB 362 (1968). See also Boston Insulated Wire 

& Cable Co., 259 NLRB 1118 (1982) enf’d., 703 F. 2d 876 (5th Cir. 1983); Nathan Katz Realty, 

LLC v. NLRB, 251 F. 3d 981, 991-93 (D.C. Cir. 2001). Thus, Guzman’s conversation with Jose 

Viera within 10 feet of the polling area, while the employees were waiting in line to vote, in and 

of itself, compels setting aside the election, regardless of what Guzman said. Indeed, the 

presence of this non-employee union agent in the voting area wearing a union T-shirt constituted 

                                                 
3  The Regional Director made a clear error of fact in upholding the Hearing Officer’s finding that 
Guzman only stood in proximity to the polls for “only three to four minutes.” (RD Dec. at 6-7). To the 
contrary, employee Nelson Caceres plainly testified that Guzman and another unidentified union agent 
were present “almost the whole time of the voting at the glass door within 10 feet of the polls.” (Tr. 16). 
The “three to four minutes” to which the Regional Director refers was only the time spent by Guzman 
actually voting and standing inside the office area immediately adjacent to the conference room where the 
voting took place. (Tr. 24).   
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impermissible electioneering under the Milchem rule. The Regional Director failed properly to 

apply the Milchem rule’s strict laboratory conditions approach to electioneering by union agents. 

See also Star Expansion, 170 NLRB at 364-65; Claussen Baking, 134 NLRB 111, 112 (1961); 

Detroit Creamery Co., 60 NLRB 178, 179-80 (1945). 

 Contrary to the Regional Director’s Decision (at 7), the Board’s ruling in Boston 

Insulated Wire & Cable Co., supra, 259 NLRB at 1118, does not excuse the misconduct here.  In 

the Boston case, there was no testimony that the union electioneering occurred while employees 

were waiting in line or that the union agents themselves entered the polling area. In fact, the 

Board made a point of finding that neither of those facts occurred in the Boston case, whereas 

both elements are present here.  It is also significant that the employer in the Boston case 

expressly disclaimed any reliance on a strict application of the Milchem rule. See 259 NLRB 

1118, at n.6.  There has been no such disclaimer in the present case. Finally, the present case 

involved a much smaller voting unit than in Boston Insulated, meaning that employees were 

more likely to be intimidated by the presence of multiple union agents, both inside and in close 

proximity to the polls.4 

 Even if it were appropriate to consider other factors referred to by the Board in Boston 

Insulated, 259 NLRB at 1119, those factors support setting aside the election here. The 

electioneering here, unlike in Boston, was conducted by union agents both inside, adjacent to and 

extremely close to the voting area and was directed at employees waiting in line to vote. Also 

unlike Boston, the voters were not insulated from the union agents’ activity because two of the 

                                                 
4 There was also a third union agent present at the vote whose name was not known to Mr. Caceres, and 
whose actions were ignored by the Regional Director. In combination with the two known agents, the 
third man contributed to the improper electioneering that required the election to be set aside, particularly 
in light of the small size of the bargaining unit.  The unknown non-employee agent was testified about by 
Caceres and complained about by another employee named Salvador on the day of the election. (Tr. 28-
31). 
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agents entered the voting area itself, one to act as a non-employee observer for the union, and the 

other for the illegitimate purpose of casting a ballot as a non-employee.  No similar activity 

occurred in Boston Insulated, and the Regional Director clearly erred in claiming the facts of that 

case were “indistinguishable.” 

 For similar reasons, the Hearing Officer erred by failing to find that Guzman engaged in 

improper surveillance by stationing himself at the front entrance to the polling area in such a way 

that all the voters had to pass by him in order to cast their ballots.  See Nathan Katz Realty, LLC 

v. NLRB, 251 F.3d 981, 991-93 (D.C. Cir. 2001); Electric Hose and Rubber Co., 262 NLRB 

186, 216 (1982); Performance Measurements Co., 148 NLRB 1657, 1659, sup. By 149 NLRB 

1451 (1964). In Performance Measurements, the Board held that the continued presence of the 

Employer’s president at a location where employees were required to pass in order to enter the 

polling place was improper conduct, even though no electioneering occurred.  Likewise in 

Electric Hose, a supervisor stood at a section of a plant where employees had to pass in order to 

reach a voting area, and again the Board held that such conduct without more, constituted 

unlawful conduct during an election.  Based on these precedents, the D.C. Circuit in Nathan Katz 

Realty held that union agents engaged in objectionable conduct when they sat in their car outside 

a church where voting was being held, such that employees had to pass under the agents’ 

surveillance in order to reach the polls, even though the union agents engaged in no 

electioneering.  For the same reasons, union agent Guzman engaged in unlawful surveillance in 

the present case and the election must be set aside.5 

                                                 
5 Contrary to the Regional Director’s Decision, at 7, n.4, Nathan Katz is not distinguishable based on the 
existence of a no electioneering area in that case. The court did not base its decision on the no 
electioneering area, but on the fact that the union agents, who sat in their car at a significantly greater 
distance than occurred here, were positioned in a place where employees had to pass in order to vote. 251 
F.3d at 991-3. 
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 Similarly, the Regional Director erroneously found that union observer and agent 

Raymundo did not engage in prohibited electioneering when he walked by a line of 10 

employees waiting to vote in the election wearing a black union T-shirt. (RD Dec. 6-7). To the 

contrary, the credited testimony established that union observer Raymundo, another non-

employee who was not eligible to vote in the election, wore a black union shirt into the voting 

area until asked by the Board agent to remove it. Still wearing the union shirt, Raymundo then 

walked by the large group of employees waiting to vote (constituting almost half of the unit), and 

in this manner communicated his pro-union message to the employees within 10 feet of the 

voting area prior to changing his shirt and returning to act as the union’s observer. This 

constituted prohibited electioneering inside and in proximity to the polls that required the 

election to be set aside. 

 Conclusion 

 Wherefore, for the reasons set forth above, the Board should grant review and set aside 

the Regional Director’s Decision certifying the results of the election.  The election itself should 

be set aside.  

      Respectfully submitted, 

      /s/ Maurice Baskin   
      Maurice Baskin 
      Littler Mendelson, P.C. 
      1150 17th St., N.W. 
      Washington, D.C. 20036 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
       
 
      Attorney for the Employer 
November 16, 2015 
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing Request for Review and Appendix containing 

the record on review have been served by electronic mail and/or first class mail on the following 

this 16th day of November, 2015: 

 

  Michael S. Melick 
  Barr & Camens 
  1025 Connecticut Ave., N.W., Suite 712 
  Washington D.C., 20036 
  Attorney for Painters District Council 51 
   

 
  Charles Posner 
  National Labor Relations Board 
  100 South Charles St., Suite 600 
  Baltimore, MD 21201 
  Charles.posner@nlrb.gov 
 

 
 
      /s/Maurice Baskin   
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THESIS PAINTING, INC.
Employer

and Case 05-RC-155713

INTERNATIONAL UNION OF PAINTERS 
AND ALLIED TRADES, AFL-CIO,
DISTRICT COUNCIL 51

Petitioner

ORDER

The Employer’s Request for Review of the Regional Director’s Decision and 
Certification of Representative is denied, as it raises no substantial issues warranting review.1

MARK GASTON PEARCE, CHAIRMAN 

KENT Y. HIROZAWA, MEMBER

LAUREN McFERRAN, MEMBER

Dated, Washington, D.C., March 24, 2016

1 In denying review, we agree with the Regional Director’s finding that Adan Guzman was 
not an agent of the Petitioner, and therefore that his conduct during the election was not 
objectionable under Milchem, Inc., 170 NLRB 362 (1968). We need not pass on the Regional 
Director’s alternate finding that, even if Guzman were an agent, his conduct would not have 
violated Milchem. In addition, although Jose Raymundo may have been the Petitioner’s limited 
agent during the election while he served as the Petitioner’s observer, see Dubovsky & Sons, 
Inc., 324 NLRB 1068 (1997), his wearing of a union t-shirt before the election started was not 
objectionable.  See also Larkwood Farms, 178 NLRB 226 (1969)(an observer’s mere wearing of 
campaign insignia is not objectionable).
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

THESIS PAINTING, INC.

 Charged Party

 and

INTERNATIONAL UNION OF PAINTERS AND 
ALLIED TRADES, AFL-CIO, DISTRICT 
COUNCIL 51

 Charging Party

Case 05-CA-172905

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on 
March 31, 2016, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses:

Ms. Barbara Spyridakis
President
Thesis Painting, Inc.
7401-D Fullerton Road
Springfield, VA 22153

Maurice Baskin, Esq.
Littler Mendelson, P.C.
815 Connecticut Avenue, N.W.
Suite 400
Washington, DC 20006

March 31, 2016 Jacqueline Denegal, Designated Agent of 
NLRB

Date Name

/s/ Jacqueline Denegal 
Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 5

THESIS PAINTING, INC.

and Case 5-CA-172905

INTERNATIONAL UNION OF PAINTERS AND 
ALLIED TRADES, AFL-CIO, DISTRICT 
COUNCIL 51

AFFIDAVIT OF SERVICE OF: Complaint and Notice of Hearing
(with forms NLRB-4338 and NLRB-4668 attached)

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that on 
April 28, 2016, I served the above-entitled document(s) by certified or regular mail, as noted below, 
upon the following persons, addressed to them at the following addresses:

MAURICE BASKIN, ESQ.
LITTLER, MENDELSON, P.C.
SUITE 400
815 CONNECTICUT AVENUE, N.W. 
WASHINGTON, DC 20006

CERTIFIED MAIL NO. 
7015 0640 0003 0684 5322

MS. BARBARA SPYRIDAKIS 
THESIS PAINTING, INC.
7401-D FULLERTON ROAD
SPRINGFIELD, VA 22153

MR. SERGIO PERIZ 
INTERNATIONAL UNION OF PAINTERS AND 

ALLIED
TRADES, DISTRICT COUNCIL 51, AFL-CIO

4700 BOSTON WAY
LANHAM, MD 20706

April 28, 2016 Monica Graves
Designated Agent of NLRB

Date Name

Monica Graves 
Signature
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UNITED STATES OF AMERICA                         
BEFORE THE                                                    

NATIONAL LABOR RELATIONS BOARD REGION 5  

THESIS PAINTING, INC. 

and 

INTERNATIONAL UNION OF PAINTERS AND 
ALLIED TRADES, AFL-CIO, DISTRICT 
COUNCIL 51 

 

CASE NOS. 5-CA-172905                     

 

RESPONDENT THESIS PAINTING’S ANSWER TO COMPLAINT 

 

 Respondent Thesis Painting, Inc. (“Respondent Thesis”), hereby files this Answer to the 

General Counsel’s Complaint, as follows: 

 1. Without knowledge and therefore denied. 

 2. (a) Admitted.  

  (b) Admitted. 

  (c) Admitted. 
 
 3. Admitted.   
 
 4. Admitted. 
 
 5. Admitted. 
 
 6. (a) Admitted. 
 
  (b) Admitted. 
 
  (c) Admitted. 
  
  (d) Denied. 
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 7. Admitted that the Union requested bargaining. Denied that the Union has been  
 
  properly certified as the exclusive collective-bargaining representative of the Unit. 
 
 8. Admitted that Respondent has refused to recognize and bargain with the Union.  

  Denied that the Union has been properly certified as the exclusive collective- 

  bargaining representative of the Unit. 

 9. Denied. 

 10. Denied. 

 Respondent Thesis denies that the General Counsel and/or the Charging Party are entitled 

to any of the requested remedies.   

  
AFFIRMATIVE DEFENSES 

 
 1. The Complaint is not substantially justified within the meaning of the Equal 

Access to Justice Act (EAJA). 

 2. The Complaint is largely redundant with and closely related to the Amended 

Complaint filed against the Respondent in Case No. 5-CA-167137, including numerous 

allegations which Respondent has previously answered.  Such piecemeal litigation of related 

unfair labor practices violates Respondent’s right to due process and/or constitutes double 

jeopardy and/or abuse of the Board’s processes and is barred on that basis. See Jefferson 

Chemical Co., 200 NLRB 992 (1972) (and cases citing thereto). 

 3. The Board’s certification of the Charging Party as the representative of the 

Respondent’s employees, and the failure to overturn the results of the election, was invalid, 

arbitrary, and capricious and departed from precedent without justification, for the reasons stated 

in Respondent’s objections to the election and Request for Review. More specifically, the Board 
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and Regional Director erred in failing to find that the Union, through its agents, engaged in 

unlawful surveillance and/or electioneering during the election, and that the individuals who 

engaged in such improper activity were in fact the Union’s agents.  

 4. The Board’s certification of the Charging Party as the representative of the 

Respondent’s employees was also invalid because the election was conducted pursuant to rule 

changes that were contrary to the Act and arbitrary and capricious in violation of the 

Administrative Procedure Act, for reasons more fully set forth in the briefs of Appellants in the 

pending case of Associated Builders and Contractors v. NLRB, 15-50497 (5th Cir. appeal 

pending).   

 Wherefore, Respondent Thesis is entitled to an Order dismissing the Complaint with 

prejudice, and/or judgment in its favor, together with an award of attorneys’ fees in such 

amounts as are authorized by the EAJA. 

 

      Respectfully submitted, 

      /s/ Maurice Baskin   

      Maurice Baskin 
      Littler Mendelson, P.C. 
      815 Connecticut Ave., N.W. 
      Washington, D.C. 20006 
      202-772-2526 
      mbaskin@littler.com 

      Attorney for Respondent Thesis   
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CERTIFICATE OF SERVICE 
 

 I hereby certify that copies of the foregoing Answer to Complaint were served on the 

following by email and U.S. mail this 17th day of May, 2016: 

 

 Mr. Sandro Baiza 
 International Union of Painters & Allied 
 Trades, Dist. Council 51, AFL-CIO 
 4700 Boston Way 
 Lanham, MD 20706-4311 
 Charging Party 
 
  
 Charles Posner, Regional Director 
 NLRB, Region 5 
 Bank of America Center – Tower II 
 100 South Charles Street, Suite 600 
 Baltimore, MD 21201 
 
 
      /s/ Maurice Baskin_____________ 
      Maurice Baskin 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THESIS PAINTING, INC.

and Case 05-CA-172905

INTERNATIONAL UNION OF PAINTERS AND
ALLIED TRADES, AFL-CIO, DISTRICT
COUNCIL 51

ORDER TRANSFERRING PROCEEDING TO THE BOARD
and

NOTICE TO SHOW CAUSE

On May 24, 2016, the General Counsel filed with the National Labor Relations Board a

Motion to Transfer Case to the Board and for Summary Judgment, on the ground that the 

Respondent is attempting to relitigate the issues in Case 05-RC-155713. Having duly 

considered the matter,

IT IS ORDERED that the above-entitled proceeding be transferred to and continued 

before the Board in Washington, D.C., and that the hearing scheduled for July 6, 2016 be 

postponed indefinitely.

NOTICE IS GIVEN that cause be shown, in writing, filed with the Board in Washington, 

D.C., on or before June 8, 2016 (with affidavit of service on the parties to these proceedings), 

why the General Counsel’s Motion should not be granted. Any briefs or statements in support

of the motion shall be filed by the same date.

Dated, Washington, D.C., May 25, 2016.

By direction of the Board:

Gary Shinners

_____________________________
Executive Secretary
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
In the Matter of: 

THESIS PAINTING, INC., 

Respondent 

And 

INTERNATIONAL UNION OF 
PAINTERS AND ALLIED TRADES, 
AFL-CIO, DISTRICT COUNCIL 51, 

Charging Party. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. 05-CA-172905 

 

 
THESIS PAINTING’S RESPONSE TO NOTICE TO SHOW CAUSE 

 

 1. Introduction 

 Thesis Painting, Inc. (“Thesis” or “the Respondent”), by its attorneys, hereby submits its 

Response to the Board’s May 25, 2016 Notice to Show Cause why the General Counsel’s 

Motion for Summary Judgment in the above captioned matter should not be granted. This is a 

“test of certification” case.  It is Respondent’s position that the Regional Director improperly  

overruled the Employer’s Objections to the conduct of the election, and the Board erred in 

denying Respondent’s Request for Review, in light of clear evidence of unlawful electioneering 

and surveillance during the election by union agents that should have required the election to be 

set aside under Milchem, Inc., 170 NLRB 362 (1968), and/or Nathan Katz Realty v. NLRB, 251 

F.3d 981 (D.C. Cir. 2001), and related cases. Because the certification of the election results was 

not proper, Thesis has no obligation to bargain with the Petitioner Painters District Council 51 

(the “Petitioner” or the “Union”). See Terrace Gardens Plaza, Inc. v. NLRB, 91 F.3d 222, 226 
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(D.C. Cir. 1996) (“If [the Union] was improperly certified then [the Employer] did not 

unlawfully refuse to bargain….”). 

 The election was held on July 31, 2015. The Respondent timely filed objections and a 

hearing was held thereon, but the Regional Director overruled the objections and purported to 

certify the Union on November 2, 2015. The Respondent timely filed a Request for Review of 

the Regional Director’s Decision and Certification of Representative, but the Board denied the 

Request for Review on March 24, 2016. 

 Prior to and during the pendency of Thesis’s Request for Review, the Union filed an 

unfair labor practice charge in Case No. 5-CA-167137, alleging a refusal to bargain. The Region 

issued a refusal to bargain complaint and subsequently issued an amended complaint on April 

28, 2016, which Respondent answered. That matter is presently scheduled for hearing on July 26, 

2016, and raises the same issue presented in this case, along with other related issues. 

 On or about April 28, the Board also issued the present complaint in Case No. 5-CA-

172905, again alleging that Thesis had refused to bargain based on a number of the same 

allegations as in the previous amended complaint. Respondent answered the present complaint 

and raised a number of affirmative defenses, including that the Board’s multiple complaints 

constituted impermissible piecemeal litigation of related unfair labor practice charges violating 

Respondent’s due process rights, creating double jeopardy, and abusing the Board’s processes. 

Thesis further answered the present Complaint by asserting that the Board’s certification of the 

Union as the representative of the Respondent’s employees, and the failure to overturn the results 

of the election, was invalid, arbitrary, and capricious and departed from precedent without 

justification, for the reasons stated in Respondent’s objections to the election, briefs to the 

Region, and Request for Review to the Board. Finally, Thesis challenged the Board’s 

- 232 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 235 of 256



 

 3 
  

 

certification of the Union because the election was conducted pursuant to rule changes that were 

contrary to the Act and arbitrary and capricious in violation of the Administrative Procedure Act. 

 The General Counsel moved for summary judgment, and the Board’s Notice to Show 

Cause followed on May 25, 2016. The General Counsel has not moved for summary judgment of 

the Amended Complaint in Case No. 5-CA-167137, which remains pending and is scheduled for 

hearing on July 26, 2016. 

 Courts have held that it is futile for an employer to provide a detailed restatement of the 

arguments raised during representation proceedings leading to improper certification of a union, 

because of the Board’s rules prohibiting the re-litigation of representation case matters in a 

subsequent unfair labor practice proceeding. See Nathan Katz Realty, LLC v. NLRB, 251 F.3d at 

987. Nevertheless, Thesis is reasserting its previously stated grounds for setting aside the 

election and certification of the Union, in abridged form, so that it is clear that Respondent is not 

abandoning its arguments made in the underlying representation case that the Union was 

improperly certified.  See Best Products Co., 765 F.2d 903, 910 (9th Cir. 1985). Thesis hereby 

reasserts and preserves all arguments, factual assertions and issues raised in its previous filings 

throughout the underlying representation case and in its Answer to the Complaint, which are 

incorporated by reference. 

 Moreover there is a new legal issue present in this case that was not part of the 

representation proceeding, and which is also asserted in Respondent’s Answer: Specifically, 

Thesis contends that the present Complaint is improperly duplicative of allegations contained in 

the pending Amended Complaint in Case No. 5-CA-167137.  The present Complaint thus 

constitutes improper piecemeal litigation violative of Respondent’s due process rights and the 
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Board’s own procedures and precedent, and should be dismissed on that basis. See Jefferson 

Chemical Co., 200 NLRB 992 (1972) (and cases citing thereto). 

 For each of the foregoing reasons, as further stated below and in Respondent’s previous 

filings with the Regional Director and the Board (hereby incorporated by reference), the General 

Counsel’s Motion for Summary Judgment should be denied and the Complaint should be 

dismissed. 

 2. The Regional Director And The Board Clearly Erred In Failing To Find  
  Adan Guzman And/Or Jose Raymundo Were Agents Of The Union. 
 
 As explained in Respondent’s Request for Review, the record evidence establishes that 

two non-employees, Adan Guzman and Jose Raymundo, engaged in improper electioneering and 

surveillance during the election within 10 feet of the polling area, where employees were waiting 

in line to vote, and even inside the polling area. Contrary to the findings of the Regional Director 

and the Board, the non-employees were agents of the Union.1 As to Guzman’s agency status, 

employee Nelson Caceres credibly testified that Guzman visited the home of another employee, 

Jose Viera, to solicit an authorization card on behalf of the Union. (Tr. 14-16, 21, 30-31). Viera 

reported that Guzman showed him his paycheck from the unionized employer where he worked. 

(Tr. 15). Employee Jose Carranza Arias further testified that Guzman was known to “work for 

the union.” (Tr. 41-42). The Petitioner’s own marketing director (and chief organizer), Mr. 

Baiza, admitted that he enlisted Guzman to accompany him (“to come help me”) on a home 

organizing visit to Viera. (Tr.71-75). From Baiza’s testimony and that of the employee 

                                                 
1 In denying the Request for Review, the Board reversed the Regional Director’s finding that Raymundo 
was not a Union agent, conceding that Raymundo “may have been the Petitioner’s limited agent during 
the election while he served as the Petioner’s observer.” (Req. for Rev., n.1). The case cited by the Board, 
Dubovsky & Sons, Inc., 324 NLRB 1068 (1997) clearly held that an observer is an agent and 
representative of the party for whom he observes the election.  See also Detroit East, Inc., 349 NLRB 
935, 936 (2007) (“It is well settled that election observers act as agents of the parties that they represent at 
the election.”). 
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witnesses, it is clear that the union clothed Guzman with apparent authority to speak on its behalf 

and that he did so.   

 The Regional Director incorrectly characterized the evidence as showing only that Baiza 

“called Guzman prior to the election because Guzman knows the employees” and that Baiza 

“only wanted Guzman’s help in getting employees to open the door and listen to him” (Baiza). 

(RD Dec. at 5). To the contrary, Guzman did more than just get employees to open the door; he 

spoke to the employees on the union’s behalf about how they could make more money working 

for a unionized contractor. (Tr. 60-61). Guzman engaged in such activity in the union marketing 

director’s presence, at the union’s behest, and was thereby clearly clothed with apparent 

authority to speak for the union.  The Regional Director further erred in claiming that the union 

failed to “hold Guzman out” in an organizing role. (RD Dec. at 5).  That is exactly what 

happened and that is how Guzman was perceived by employees Caceres and Viera – as a union 

organizer speaking at the behest of the union and on the union’s behalf.  

Because of the foregoing erroneous factual findings, the Regional Director and the Board 

clearly erred in failing to find Guzman to be the union’s agent. The Board’s decision departs 

from its own precedent without explanation, specifically its previous holdings that agency 

principles must be expansively construed, including when questions of union responsibility are 

presented. Pratt Towers, Inc., 338 NLRB No. 8, slip op. at 12 (2002), citing among other cases 

Longshoremen ILA (Coastal Stevedoring Co.), 313 NLRB 412, 415 (1993) (explaining under  

the Taft-Hartley Amendments to the Act that the common law of agency applies equally to 

employers and unions alike. See also Bellagio LLC, 359 NLRB No. 128 (2013) (apparent agency 

authority found);  Bloomfield Health Care Center, 352 NLRB 256 (2008); Pan-Oston Co., 336 

NLRB 305, 306 (2001); Bio-Medical of Puerto Rico, 269 NLRB 827, 828 (1984) (apparent 
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authority found where the union allowed pro-union employee to speak on its behalf); see also 

NLRB v. L&J Equip. Co., Inc., 745 F.2d 224, 233 (3rd Cir. 1984) (holding that agency 

relationship exists between an employee and a union if “the union cloaked the employee with 

sufficient authority to create a perception among the rank-and-file that the employee acts on 

behalf of the union”); Kitchen Fresh, Inc. v. NLRB, 716 F.2d 351, 355 (6th Cir. 1983) (an 

individual can be held to be a union agent if the union instigated, authorized, solicited, ratified, 

condoned, or adopted the individual's actions or statements or clothed the individual with 

apparent authority to act on behalf of the union). 

The Regional Director and the Board failed to apply correctly the basic agency principle of  

apparent authority, i.e., whether there was a reasonable basis for Thesis employees to believe that the 

union authorized Guzman to speak on the union’s behalf by enlisting him in its home visits, where he was 

accompanied by the chief union organizer.  Based on the union’s own admission to having enlisted 

Guzman to make a joint organizing presentation to a Thesis employee at his home, where Guzman spoke 

on the union’s behalf, the agency standard of apparent authority was clearly met and the Regional 

Director and the Board erred in failing to so find. 

  The Regional Director also erred in relying on the assertion that “pro-union individuals 

do not constitute union agents merely on the basis of their vocal and active union support.” (RD 

Dec. at 6, citing the Board’s holding in Cornell Forge Co., 339 NLRB 733 (2003)). In purporting 

to state the holding of Cornell Forge above, the Regional Director improperly changed the key 

word “employees” in the Board’s holding to “individuals.” Compare RD Dec. at 6 with 339 

NLRB at 733. The actual holding of the case is in fact limited to “prounion employees.” Id. The 

difference is quite significant in the present case because it is undisputed that Mr. Guzman was 

not an employee when he made the home visit together with the chief union organizer and spoke 
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on the union’s behalf.  Guzman was also not an employee when he engaged in unlawful 

electioneering and surveillance at the polls when the election took place. 

 Unlike the pro-union employees so described in Cornell Forge Co., 339 NLRB 733 

(2003), Guzman’s agency status here is not based merely on his support for the union, but on the 

fact that Guzman was held out by the union marketing director as having authority to speak for 

the union on the subject of organizing in a joint home visit.  See NLRB v. Georgetown Dress 

Corp., 537 F.2d 1239, 1244 (4th Cir. 1976), in which the appeals court found apparent authority 

and held volunteer members of an in-plant organizing committee to be union agents whose 

misconduct vitiated the results of an election; see also Ky. Tenn. Clay Co. v. NLRB, 295 F.3d 

436, 444 (4th Cir. 2002); NLRB v. L & J Equip. Co., 745 F.2d 224, 235 (3d Cir. 1984); NLRB v. 

Urban Telephone, 499 F.2d 239, 241 (7th Cir. 1974). The same principles compel a finding of 

agency here. 

 Like Guzman, Raymundo also wore a black shirt communicating a pro-union message 

and identifying him as one of the union’s agents. Though he took the shirt off at the request of 

the Board agent, this did not occur until after he was seen wearing it by employees lined up to 

vote. Raymundo’s role as a non-employee observer on behalf of the Union in and of itself gave 

him apparent authority to act on the Union’s behalf.   

  
 3. Contrary To The  Board and Regional Director’s Decisions, Both Guzman  
  And Raymundo Clearly Engaged In Surveillance and/or Electioneering  
  Activity That Violated The Nathan Katz and/or Milchem Rules, Requiring  
  The Election To Be Set Aside. 
 
 Once it is recognized that either Guzman or Raymundo, or both, acted as union agents on 

election day, it is plain that they engaged in unlawful surveillance and/or electioneering activity. 

The Board erred in failing to address this issue as to union agent Guzman. Witnesses Caceres 

- 237 -

Appeal: 16-1871      Doc: 19            Filed: 10/03/2016      Pg: 240 of 256



 

 8 
  

 

and Carazzo both credibly testified that Guzman, who admitted that he had previously resigned 

his employment and therefore had no justification for being present at the election, nevertheless 

showed up at the polling area and spent a full hour standing at the front entrance to the 

Employer’s office, approximately 10 feet from the conference room where the ballot box was 

located, together with and talking to employees who were waiting in line to vote. (Tr. 14-16). It 

is undisputed that all the voters had to pass by Guzman in order to enter the polling area. (Id.). 

He was wearing a black union T-shirt and was separated from the polling area itself only by a 

glass door through which he was fully visible throughout the hour standing with and talking to 

employees who were lined up and entering to vote. (Id.).  

 At one point, Guzman himself entered the polling area to cast a (properly) challenged 

ballot, though he was clearly not eligible to vote, and during the voting process he was seen by 

Cacares talking to voters in a circus-like atmosphere so crowded and noisy that the Board agent 

was forced to call for the employees to quiet down.  (Tr. 24).  Employee Jose Viera reported to 

Caceres that Guzman was asking him and other employees why they were not returning his 

phone calls regarding the union, which was itself coercive. (Tr. 15, 23, 29).2  

 The Board has held that “conversation[s] with prospective voters waiting to cast their 

ballots, regardless of the content of the remarks exchanged, constitutes conduct which, in itself, 

necessitates a second election.” Milchem 170 NLRB 362 (1968). See also Boston Insulated Wire 

& Cable Co., 259 NLRB 1118 (1982) enf’d., 703 F. 2d 876 (5th Cir. 1983); Nathan Katz Realty, 

LLC v. NLRB, 251 F. 3d 981, 991-93 (D.C. Cir. 2001). The Board and the Regional Director 

                                                 
2 The Regional Director made a clear error of fact in upholding the Hearing Officer’s finding that 
Guzman only stood in proximity to the polls for “only three to four minutes.” (RD Dec. at 6-7). To the 
contrary, employee Nelson Caceres plainly testified that Guzman and another unidentified union agent 
were present “almost the whole time of the voting at the glass door within 10 feet of the polls.” (Tr. 16). 
The “three to four minutes” to which the Regional Director refers was only the time spent by Guzman 
actually voting and standing inside the office area immediately adjacent to the conference room where the 
voting took place. (Tr. 24).   
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departed from this precedent without justification. See also Star Expansion, 170 NLRB at 364-

65; Claussen Baking, 134 NLRB 111, 112 (1961); Detroit Creamery Co., 60 NLRB 178, 179-80 

(1945). 

 Contrary to the Regional Director’s Decision (at 7), the Board’s ruling in Boston 

Insulated Wire & Cable Co., supra, 259 NLRB at 1118, does not excuse the misconduct here.  In 

the Boston case, there was no testimony that the union electioneering occurred while employees 

were waiting in line or that the union agents themselves entered the polling area. In fact, the 

Board made a point of finding that neither of those facts occurred in the Boston case, whereas 

both elements were present here.  It is also significant that the employer in the Boston case 

expressly disclaimed any reliance on a strict application of the Milchem rule. See 259 NLRB 

1118, at n.6.  There has been no such disclaimer in the present case. Finally, the present case 

involved a much smaller voting unit than in Boston Insulated, meaning that employees were 

more likely to be intimidated by the presence of multiple union agents, both inside and in close 

proximity to the polls.3 

 Other factors referred to by the Board in Boston Insulated, 259 NLRB at 1119, support 

setting aside the election here. The electioneering here, unlike in Boston, was conducted by 

union agents both inside, adjacent to and extremely close to the voting area and was directed at 

employees waiting in line to vote. Also unlike Boston, the voters were not insulated from the 

union agents’ activity because two of the agents entered the voting area itself, one to act as a 

                                                 
3 There was also a third union agent present at the vote whose name was not known to Mr. Caceres, and 
whose actions were ignored by the Regional Director and the Board. In combination with the two known 
agents, the third man contributed to the improper electioneering that required the election to be set aside, 
particularly in light of the small size of the bargaining unit.  The unknown non-employee agent was 
testified about by Caceres and complained about by another employee named Salvador on the day of the 
election. (Tr. 28-31). The record evidence thus shows that more than 10% of the total number of voters 
were non-employees and union agents who tainted the outcome of this election. 
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non-employee observer for the union, and the other for the illegitimate purpose of casting a 

ballot as a non-employee.  No similar activity occurred in Boston Insulated. 

 Similarly, the Regional Director and the Board erroneously found that union observer and 

agent Raymundo did not engage in prohibited electioneering when he walked by a line of 10 

employees waiting to vote in the election wearing a black union T-shirt. (RD Dec. 6-7). To the 

contrary, the credited testimony established that union observer Raymundo, another non-

employee who was not eligible to vote in the election, wore a black union shirt into the voting 

area until asked by the Board agent to remove it. Still wearing the union shirt, Raymundo then 

walked by the large group of employees waiting to vote (constituting almost half of the unit), and 

in this manner communicated his pro-union message to the employees within 10 feet of the 

voting area prior to changing his shirt and returning to act as the union’s observer. This 

constituted prohibited electioneering inside and in proximity to the polls that required the 

election to be set aside. The case cited by the Board in denying the Request for Review, 

Larkwood Farms, 178 NLRB 226 (1969), is distinguishable in that it did not involve multiple 

non-employee union agents parading past and actually standing in the line of waiting voters 

while wearing pro-union shirts.  

 4. The Complaint In This Case and/or in Case No. 5-CA-167137 Should Be  
  Dismissed As Impermissible Piecemeal Litigation 
 
 As noted above, on or about the same date on which the Board issued the present 

complaint in Case No. 5-CA-172905, the Board issued a duplicative and related Amended 

Complaint in Case No. 5-CA- 167137, again alleging that Thesis had refused to bargain based on 

a number of the same allegations. The Board’s multiple complaints constitute impermissible 

piecemeal litigation of related unfair labor practice charges violating Respondent’s due process 

rights, creating double jeopardy, and abusing the Board’s processes. See Jefferson Chemical Co., 
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200 NLRB 992 (1972) (and cases citing thereto). To the extent this error is a result of applying 

the Board’s new election rules, then Respondent reiterates that the new rules are unlawful, 

arbitrary and capricious and have been improperly applied in this case. 

 
 Conclusion 

 Wherefore, for the reasons set forth above, the Board should deny the General Counsel’s 

motion and dismiss the Complaint.  The election itself, and the certification of the Union 

resulting therefrom, should be set aside.  

      Respectfully submitted, 

      /s/ Maurice Baskin   
      Maurice Baskin 
      Littler Mendelson, P.C. 
      815 Connecticut Ave., N.W.  
      Washington, D.C. 20006 
      P: 202-772-2526 
      F: 202-842-0011 
      mbaskin@littler.com 
       
 
      Attorney for the Respondent 
June 8, 2016 
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing Response to Notice to Show Cause have been 

served by electronic mail and/or first class mail on the following this 8th day of June, 2016: 

 

  Michael S. Melick 
  Barr & Camens 
  1025 Connecticut Ave., N.W., Suite 712 
  Washington D.C., 20036 
  Attorney for Painters District Council 51 
   

 
  Charles Posner 
  National Labor Relations Board 
  100 South Charles St., Suite 600 
  Baltimore, MD 21201 
  Charles.posner@nlrb.gov 
 

 
 
      /s/Maurice Baskin   
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

THESIS PAINTING, INC.,   ) 
       ) 
  Petitioner,    ) 
       )  
v.       ) 
       ) 
NATIONAL LABOR RELATIONS BOARD, ) 
       ) 
  Respondent    ) 
 

PETITION FOR REVIEW 
 
 Petitioner Thesis Painting, Inc. hereby petitions the Court to review and set 

aside the Decision and Order of the National Labor Relations Board issued against 

Petitioner in NLRB Case Nos. 05-CA-172905 dated July 20, 2016 and reported at 

364 NLRB No. 53.  A copy of the Decision and Order is attached, pursuant to 

Local Rule 15(b).  Also attached pursuant to that Local Rule (in the Certificate of 

Service below) is a list of addresses where respondents may be served with copies 

of the petition. 

Respectfully submitted, 
 
/s/Maurice Baskin    
Maurice Baskin 
Littler Mendelson, PC 
815 Connecticut Ave., N.W., Suite 400 
Washington, D.C. 20006 
202-772-2526 
mbaskin@littler.com 
Attorneys for Petitioner  
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing Petition for Review have been 

served in the manner indicated below, this 1st day of August, 2016: 

  BY HAND DELIVERY: 

  Linda J. Dreeben, Esq. 
  Deputy Associate General Counsel 
  Appellate and Supreme Court Litigation Branch 
  National Labor Relations Board 
  1015 Half Street, S.E. 
  Washington, D.C. 20570 

  Gary Shinners 
  Executive Secretary 
  National Labor Relations Board 
  1015 Half Street, S.E. 
  Washington, D.C. 20570 

   

  BY ELECTRONIC AND REGULAR MAIL: 

  Andrea J. Vaughn, Esq. 
  Counsel for the General Counsel 
  NLRB, Region 5 
  100 South Charles St., Suite 600 
  Baltimore, MD 21201 
 
  Michael Melick 
  Barr & Camens 
  1025 Connecticut Ave., N.W., Suite 712 
  Washington, D.C. 20036 
  Attorney for Painters District Council 51 
 
   
     /s/Maurice Baskin    
     Maurice Baskin  
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September 8, 2016

Patricia S. Connor, Esquire
Clerk, United States Court of Appeals

for the Fourth Circuit
Lewis F. Powell, Jr. U.S. Courthouse Annex
1100 East Main Street, Suite 501
Richmond, VA 23219d

Re:  Thesis Painting, Inc. v. NLRB
4th Cir. No. 16-1871
Board Case No. 05-CA-172905

Dear Mrs. Connor:

I am enclosing the National Labor Relations Board’s cross-application for 
enforcement of its order in this case.  

Please serve a copy of the cross-application on the Petitioner, Thesis 
Painting, Inc., whose address appears on the service list.  I have served a copy of 
the cross-application on each party admitted to participate in the Board 
proceedings, and their names and addresses also appear on the service list.

I am counsel of record for the Board, and all correspondence should be 
addressed to me.  I would appreciate your furnishing the Board’s Regional 
Director, whose name and address also appear on the service list, with a copy of 

United States Government

NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL

Washington, D.C.  20570
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any correspondence the Court sends to counsel in this case.  The Board attorneys 
directly responsible for this case are Usha Dheenan, (202) 273-2948 and Molly 
Sykes, (202) 273-1747.

Very truly yours, 

Linda Dreeben
Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC  20570
(202) 273-2960

Encls.   
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SERVICE LIST

Thesis Painting, Inc. v. NLRB
Board Case No. 05-CA-172905

Maurice Baskin, Esq. Petitioner’s Counsel
Littler Mendelson, P.C.
815 Connecticut Avenue, NW, Suite 400
Washington, DC 20006

Barbara Spyridakis, President Petitioner
Thesis Painting, Inc.
7401-D Fullerton Road
Springfield, VA 22153

Michael S. Melick, Esq. Charging Party’s Counsel
Barr & Camens
1025 Connecticut Avenue, NW, Suite 712
Washington, DC 20036

Sergio Perez, Marketing Representative Charging Party
International Union of Painters and Allied 
Trades, AFL-CIO, District Council 51

4700 Boston Way
Lanham, MD 20706

Dennis P. Walsh Regional Director
NLRB Region 4
615 Chestnut Street, 7th Floor
Philadelphia, PA 19106-4404
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

THESIS PAINTING, INC. )
)

Petitioner )
)

v. ) No. 16-1871
)

NATIONAL LABOR RELATIONS BOARD )
)

Respondent )

CROSS-APPLICATION FOR ENFORCEMENT
OF AN ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board hereby cross-applies to the Court for 
enforcement of its Order issued against Thesis Painting, Inc. on July 20, 2016, in 
Board Case No. 05–CA–172905, reported at 364 NLRB No. 53.  On August 1, 2016,
the Petitioner, Thesis Painting, Inc., filed a petition with this Court to review the 
same Board Order.  The Board seeks enforcement of its Order in full.

The Court has jurisdiction over this cross-application pursuant to Section 
10(e) and (f) of the National Labor Relations Act, as amended (29 U.S.C. § 160(e) 
and (f)), because the Petitioner is aggrieved by the Board’s order.  Venue is proper 
in this Circuit because the unfair labor practices occurred in Springfield, Virginia.

__________________________________
Linda Dreeben
Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC  20570
(202) 273-2960

Dated at Washington, DC
this 8th day of September, 2016
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

THESIS PAINTING, INC. )
)

Petitioner )
)

v. ) No. 16-1871
)

NATIONAL LABOR RELATIONS BOARD )
)

Respondent )

CERTIFICATE OF SERVICE

I hereby certify that on September 8, 2015, I electronically filed the 

foregoing document with the Clerk of the Court for the United States Court of 

Appeals for the Fourth Circuit by using the CM/ECF system.  I certify that the 

foregoing document will be served via the CM/ECF system on the following 

counsel:

Maurice Baskin, Esq.
Littler Mendelson, PC
815 Connecticut Ave., N.W., Suite 400
Washington, D.C. 20006

_________________________________
Linda Dreeben 
Deputy Associate General Counsel
National Labor Relations Board
1015 Half Street, SE
Washington, DC  20570

Dated at Washington, DC
this 8th day of September, 2016
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing Joint Appendix was served by 

ECF on the following this 3d day of October, 2016:  

 

  Linda Dreeben 

  Usha Dheenan 

  National Labor Relations Board 

    1015 Half Street SE 

    Washington, DC 20570 

  usha.deenan@nlrb.gov  

 

 

 

      /s/Maurice Baskin   
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